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ON of the inevitable aftermaths of a great disaster such as the 
Arizona collision between a TWA Super Constellation and a 
United Airlines DC-7 over the Grand Canyon is the settlement of 
wrongful death claims against the airlines involved in the tragedy. 
At this writing it appears that the accident took place at approximately 
21,000 feet over a barren wilderness, with no survivor left to tell the 
story and no reliable eye-witness present to tell history what happened. 
It may well be, as the investigation unfolds, that circumstantial evi- 
dence will reveal where the fault lay if there was in fact fault. How- 
ever, looking at the disaster through the eyes of present knowledge, 
it is not possible to say whether the accident occurred through the 
fault of both operators, one of them, or neither. 


Under the circumstances, it will be almost impossible for the 
executor or next of kin of a person killed in the accident to establish 
that the airline he sues was negligent and that its negligence was the 
proximate cause of the accident. The weather in which the aircraft 
were flying at the time of the accident is not known. However, testi- 
mony of other pilots flying in the general area indicates that the floor 
of the cloud tops was around 15,000 feet with scattered columns of 
cumulus type clouds extending up to at least 22,000 feet. But this 
testimony does not give the specific weather the aircraft were in at the 
time. If instrument weather conditions actually prevailed, one set of 
rules would apply; if both airplanes were operating free and clear of 
clouds, another set would apply. 


During the course of the accident hearing, a representative of the 
Civil Aeronautics Administration testified that so far as that Adminis- 
tration was concerned, there was no known violation of the Air Traffic 
Rules. In the past the courts have been liberal in applying the doctrine 
of res ipsa loquitur to collision cases. Smith v. O’Donnell (Cal.) 1932 
U.S. Av. R. 145; Parker v. Granger (Cal.) 1935 U.S. Av. R. 83 (re- 
versed Parker v. Granger (Cal.) 1936 U.S. Av. R. 251) Parcell v. 
United States, S. D. W. Va. 1952 U. S. & C. Av. R. 391. However, in 
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the Smith case the collision occurred while the colliding aircraft were 
landing at an airport in good weather, and the aircraft operated by 
the defendant and in which the plaintiff was riding was the higher 
of the two. Unless the other aircraft had engaged in some extraordi- 
nary maneuver, it had the right of way as the lower landing craft. 
Under such circumstances the application of the res ipsa doctrine 
appears well warranted. 

In both the Parker and the Parcell cases the colliding aircraft were 
both operated by the same operator, a fixed base operator in the former 
case and the United States Air Force in the latter. Application of the 
doctrine in the Parker case, however, was reversed upon a showing 
that each airplane was equipped with fully functioning dual controls 
and that in each case the right seat was occupied by a representative 
of the movie studio which had hired the aircraft to take close-up air 
shots of a third airplane. The court held that the movie representative 
might have interfered with the controls of one or both ships during a 
tight formation turn. 

In the Parcell case two Air Force jet pilots took off in tight forma- 
tion and entered the overcast, the collision occurring shortly thereafter. 
It may be questioned whether flying a tight formation in an overcast is 
not negligence per se, if damage results to third persons, but even if 
not, since the United States was the employer of both pilots, it would 
be liable whether one or both pilots had been negligent. 

However, these cases can give little comfort to prospective plaintiffs 
against the airlines involved in the Grand Canyon accident. All that 
is known is that a collision probably occurred, but the circumstances 
are completely unknown. As has been stated, if the collision occurred 
in the overcast, one set of rules would apply. On the other hand, if 
the two aircraft were being operated in the clear, well away from 
clouds, negligence on the part of one or the other or both pilots would 
be almost inevitable. 

In addition to the foregoing difficulties facing the application of 
the res ipsa rule, there are at least three variants of the doctrine itself 
as applied by the courts of the different States.'_ Heaped on top of 
this is a complete confusion in the law of conflicts of law as to whether 
the doctrine is a rule of evidence or one of substance.? 

Thus, the courts of New York and Massachusetts will apply the 
law of the forum to determine the extent to which res ipsa should help 
the plaintiff, the courts of the District of Columbia and Virginia will 
apply the doctrine as applied by the courts of Arizona. 

In addition to the wholesale confusion as to how and to what 
extent the doctrine of res ipsa will be applied, if at all, to accidents 





1 Harper on Torts Sec. 77 (1933). 

2 Rule is one of evidence—Wilson v. Colonial Air Transport, Inc. 1932 U. S. 
Av. R. 139; Seaman v. Curtiss Flying Service, Inc. 1981 U. S. Av. R. 229; Lobel 
v. American Airlines, Inc. 1951 U. S. Av. R. 465. The rule is one of substance— 
Smith v. Pennsylvania Central Airlines 1948 U. S. Av. R. 184; Lachman v. 
Pennsylvania Greyhound Lines, Inc. 160 F (2d) 496 (CCA 4, 1947). 
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of this type, the question of limitations of liability is equally vexatious. 
This accident happened in Arizona. In that State liability for wrong- 
ful death is unlimited.® 


However, if the accident had been postponed one half hour when 
the aircraft were over Colorado, under the same conditions, the recov- 
ery for each death would be limited to $10,000,* and if it had not 
occurred until the aircraft were over Kansas, the limit of liability 
would jump to $25,000.5 Moreover, the track followed by these long 
distance flights is not necessarily the same—under certain conditions 
of wind and weather, the flights could have been routed far to the 
north or to the south with attendant variations in applicable liability 
rules. 


The basic difficulty in cases of this nature is the rule that the law 
of the situs fixes legal liability. Not that the rule itself is wrong, but 
in its application of State law to aircraft accidents of this type it is too 
microcosmic. Two airplanes traveling at speeds approaching four 
hundred miles per hour, four miles above the surface of the earth, and 
subject to exclusive federal control cannot in any realistic sense be 
said to be within the jurisdiction of the underlying State. The occu- 
pants of the aircraft are completely cocooned and insulated from the 
effective reach of the local law below; the State cannot enforce; it 
cannot police; it cannot protect. We should stop trying to make it 
do so with respect to the relations inter se of the passengers and the 
carriers. 


In the writer’s opinion the only sensible solution to the legal morass 
we now are in is a federal law establishing uniform rules for determin- 
ing liability of air carriers to passengers and shippers. Such a law 
should not attempt to impose any special or discriminatory burden on 
aviation. It should not make the carrier an absolute insurer of the 
passenger’s safety. ‘To do so would be an unwarranted departure from 
our traditional notions of fair play, and common carrier responsibility. 


However, such a law should recognize the facts of life of aviation 
—that accidents such as the Grand Canyon collision do occur and that 
the rules of res ipsa, even if uniformly imposed by federal law, do not 
give an adequate solution. While it is certainly true that collisions do 
not generally occur without someone’s having been negligent, human 
experience is powerless to pin point the negligence in collision cases 
where it is not known whether the accident happened in the clouds 
or in the clear. 

The fairest solution appears to be a reversal of the burden of proof 
accompanied by a reasonable limitation of liability. Reversal of the 
burden of proof is fair in the same way that res ipsa is fair. If time 
could be reversed and stopped at the first split second of impact, the 
carrier through its servants could far better explain the accident and 





3 Arizona Constitution Article II, Sec. 31. 
4 Chap. 41, Art. 1, Sec. 1 Col. Rev. Stat. 1953. 
5 General Statutes of Kansas 1949, 60-3202. 
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how it occurred than could the passenger. Res ipsa would require such 
an explanation to the then-living passenger. Death of all the partici- 
pants should not deprive the plaintiff's executor of this advantage. 


On the other hand some limitation of liability seems appropriate. 
With the reversal of the burden of proof the defendant gains an incal- 
culable advantage in cases such as the Grand Canyon accident. Fre- 
quently a non-negligent defendant will be held liable because of 
complete absence of proof to exculpate himself. Obviously in such 
situations it is unfair to saddle a defendant airline with unlimited as 
well as unmerited liability. 


Perhaps a better analysis is this: in a certain number of situations, 
of which the Grand Canyon accident may be typical, the law becomes 
stalled on dead center because of total absence of proof. Society— 
particularly the air traveling part of it—owes a self-interested obligation 
to see to it that in such circumstances the individual passenger does 
not lose out. Under the rule that I have here outlined this obligation 
would be discharged by the carrier, who insures such liability and 
passes the premium on to the passenger or shipper by a slight addi- 
tional charge for the ticket. Thus, each passenger assumes a pro rata 
share of the obligation. Each passenger pays the same amount for the 
same transportation, whether he be rich or poor, a man on death’s 
doorstep or in the prime of life. Each contributes equally to the 
common fund, but one may receive much, another little. 


Within limits such disparity is entirely fair. All other aspects of 
transportation at standardized fares involve some discrimination be- 
tween passengers. But there is no reason for one passenger to pay a 
higher rate than he otherwise would in order to help buy insurance 
to cover the exceptional case of the $200,000 or $300,000 claimant. 
Consequently, it is submitted that the limitation of liability should be 
fixed at what experience has shown to be the average recovery in other 
cases in air transportation, leaving the person deserving more coverage 
to take it out himself and to pay the premium thereon. 


The foregoing discussion leads naturally into a discussion of the 
Warsaw Convention® and of the protocol thereto which was adopted 
at The Hague last year. At this time it is not known how many— 
if any—passengers on either airplane involved in the Grand Canyon 
collision were traveling on an international journey within the mean- 
ing of the Warsaw Convention. If there are any such cases, their 
settlement should be quick and easy. 


The Warsaw Convention itself came into force as a treaty on 
February 13, 1933 after ratifications had been deposited by Spain, 
Rumania and Brazil, France, Latvia and Poland. The United States, 
which had not attended the Warsaw Conference and had not signed 
the Convention, became a party to it by adherence. Its instrument of 
adherence was deposited with the Government of Poland on July 31, 





6 49 Stat. 3000. 
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1934, and accordingly it came into force with respect to this country 
on October 29, 1934. As of September 10, 1955, 45 countries had 
either ratified or adhered to the Convention. 


Thus, the Warsaw Convention for a substantial part of a genera- 
tion has governed the liability of air carriers to shippers and passengers 
in a major and ever increasing part of the world’s international com- 
merce by air. On the whole it has been a beneficial Convention. It 
has laid down uniform documentation rules. It established a system 
of liability based on negligence coupled with a transfer of the burden 
of proof to the carrier to prove that he has taken all necessary measures 
to avoid the damage—or that it was impossible for the carrier and his 
servants and agents to take such measures. Most important, it estab- 
lished a limitation of liability in the case of passenger injury or death, 
occurring during the period of international carriage, at 125,000 
gold francs—which at current rates of exchange amounts to slightly 
less than eighty-three hundred dollars. 

The Convention was by no means perfect. Dissatisfaction with 
some of its provisions began to be voiced shortly after it came into 
force. This dissatisfaction arose primarily from certain ambiguities 
contained in the original text. As a result, the matter of revision was 
undertaken by the Citeja in 1935. However, international drafting 
was no speedier then than now, and the faltering steps to restudy the 
Convention were completely halted by the war. 

After the close of World War II, the restudy of the Warsaw Con- 
vention was taken up again by the Citeja and subsequently by its 
successor, the Legal Committee of the International Civil Aviation 
Organization. The Convention’s revision was discussed by the Citeja 
at its meeting in Cairo in November of 1946; thereafter the Legal 
Committee of ICAO devoted time to it in 1948 at its Lisbon meeting 
and took the matter up again in Montreal in June of 1949. It was not 
discussed again until January, 1952, when a special subcommittee of 
the ICAO Legal Committee met in Paris to consider the question, 
and prepared a draft text of a new Convention to replace the existing 
one. 


By this time the revision was in full swing. The final preparatory 
work was accomplished at Rio in September of 1953. At this point, 
however, it was decided to abandon the more ambitious project of 
drawing up a complete new Convention and to confine the revision 
to a few necessary amendments which could be set forth in the form 
of a protocol. 


The draft protocol which came out of Rio bore a strictly pro- 
carrier flavor. While the limits of liability were raised from one 
hundred and twenty-five thousand to two hundred thousand gold 
francs (approximately $13,330) for personal injury or death, this 
raise fell far short of the twenty-five thousand dollars which the United 








258 JOURNAL OF AIR LAW AND COMMERCE 


States sought to obtain. Moreover, certain of the detailed documenta- 
tion requirements which in the older Convention inured to the benefit 
of the shipper and passenger were eliminated, and Article 25—which 
sets forth the circumstances under which the limitation of liability 
will not apply—was severely curtailed in such a way as to make it 
virtually impossible to exceed the liability limits. Under the Rio 
draft it was necessary practically to show criminal intent for the liabil- 
ity limitations not to apply. 


In addition, under the Rio proposal a new Article 25A was included 
providing that in instances where defenses and limits were available 
to the carrier, they would also be available to a servant or agent of the 
carrier in any tort suit brought against him under applicable internal 
law. This provision was inserted in order to prevent a “short-circuit- 
ing” of the limitations of liability through a suit against the pilot or 
his estate, coupled with the usual agreements by the carrier with his 
personnel to hold them harmless for any personal liability which 
might be incurred by them. 


When the Rio-draft protocol came to be considered by The Hague 
Conference, the major issues of substance included the following 
points: Simplification of documentation requirements; notice to pas- 
sengers and shippers of the Convention’s possible applicability and 
effect; raising of the limits of liability; treatment of attorney’s fees and 
other litigation expenses; principles of liability; “willful misconduct”; 
and limitation of independent liability of servants or agents. These, 
together with matters of more subordinate interest are discussed more 
fully below. 


(a) Simplification of Documentation 


The present Warsaw Convention has a complete chapter devoted 
to trafic documents, dealing with their form and content and placing 
responsibility for furnishing particulars on the carrier in the case of 
passenger tickets and baggage checks, and on the carrier and consignor 
separately in the case of the air waybill. With respect to the content 
of the traffic documents, the present Convention deals with three broad 
categories of particulars. In the first category come those essential 
parts of the transportation contract which establish whether the trans- 
portation falls within the terms of the Convention. Thus the place of 
departure and destination of the journey contracted for must be set 
forth since only after these are known is it possible to determine 
whether the Convention applies. Moreover, since such determination 
may in some cases depend on the existence of an intermediate “ 
stopping place,” the present Convention requires that such particulars 
be inserted. 


agreed 


Only one item comes within the second category of particulars 
required by the present Convention. That particular is a specific 
statement that the carriage ‘is subject to the rules of liability estab- 
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lished by the Convention.” It is understood that the draftsmen of the 
original Convention had two reasons for inserting this requirement: 
(a) a notification to the transportation user that the carriers’ potential 
liability was governed by a special set of rules; (b) an undertaking 
between the parties to include the liability provisions of the Conven- 
tion in their contract of carriage, to the end that if suit on the contract 
were brought in a non-contracting state, the courts of that country 
could enforce the Convention requirements, even though its govern- 
ment were not a party to the Convention. 


The third category of particulars are those not covered by the first 
two categories but which good commercial practice would normally 
require to be inserted in traffic documents. Such particulars spell out 
the terms of the agreement. Some, like the place and date of issue, 
have a bearing on the enforcement of rights under the Convention as 
well as an independent commercial significance. Others may affect the 
consignee of cargo as well as the shipper and carrier. It is understood 
that the reason for inclusion of this requirement was that legislation 
of this nature was considered desirable and that there should be inteyr- 
governmental agreement on precisely what was required in order to 
achieve uniformity. However, the only sanction which the Convention 
provided for failure to insert any of the required particulars was 
unlimited liability of the carrier. While this sanction did not apply 
in all cases, it did so in a large number of them and the result could 
be frequently far out of proportion to the gravity of the fault on the 
part of the carrier. For this reason there was a strong desire on the 
part of many governments to eliminate the last category of particulars 
from any mandatory requirement in the Convention. 


The United States position was to support a certain amount of sim- 
plification, but to oppose the complete deletion of the requirements 
relating to the third category of particulars. The delegation urged 
that if documentation requirements were eliminated, a regulatory 
void would be left which governments would think essential to fill, 
and that, in so doing, conflicting requirements would undoubtedly be 
imposed. While a motion to eliminate all documentation require- 
ments was defeated, the argument was not sufficiently strong to keep 
the large majority of representatives from eliminating all required 
particulars falling into the third category. Consequently the protocol 
revises the Convention so far as required documentation is concerned 
by retaining only the “jurisdictional” requirements and the require- 
ment of notice of the Convention’s applicability. 


With respect to the jurisdictional particulars, it will still be neces- 
sary to include the places of departure and destination in the passenger 
ticket, the baggage check (when it is a separate document), and in 
the air waybill. So far as agreed stopping places are concerned, these 
need be mentioned only when the applicability of the Convention 
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turns upon there being an agreed stopping place. Thus the inclusion 
of an agreed stopping place in the traffic documents is required only 
if the places of departure and of destination are within the territory 
of the same contracting state, and there are one or more agreed stop- 
ping places in another state. It should be noted that in case of a plu- 
rality of agreed stopping places, only one of them must be mentioned. 


The net effect of the changes made in the documentation provi- 
sions is to permit a considerable simplification of tickets, baggage 
checks, and particularly air waybills. Carriers will have the power to 
develop more flexible practices with regard to traffic documentation 
as the needs for commerce may dictate. Undoubtedly, self-interest on 
the part of the carriers will prompt them to continue in practice to 
include most of the particulars which are currently required by the 
Convention. 


(b) Notice to Passengers and Shippers of the 
Convention’s Application 


A matter closely related to the simplification of the documentation 
discussed in (a) above is the matter of notice of the application of the 
Convention to the passenger or shipper. The present Convention 
contains a mandatory requirement that there be included in each 
traffic document a statement that “the transportation is subject to the 
rules relating to liability established by this Convention.” The lan- 
guage of the requirement, supported by the legislative history at the 
Warsaw Conference, indicates that it probably was the intention of the 
draftsmen to require an unequivocal statement that the particular 
transportation concerned was covered by the Convention. 


The reasons for the foregoing requirement are believed to have 
been two fold—primarily to bring about an undertaking between the 
carrier and the passenger or shipper that the rules relating to liability 
of the Convention would apply as a matter of contract between them. 
In the early days, prior to the time that the Convention achieved its 
present widespread acceptance, this provision may have had a certain 
utility, since it provided a mechanism, based on well accepted prin- 
ciples of conflicts of laws, for enforcing the Convention in non- 
contracting states, and from a theoretical legal point of view at least 
this was an important consideration. 


The second reason for requiring this statement was to put the 
user upon notice that his liability relations with the carrier were sub- 
ject to special rules of which he might otherwise not be aware. This 
point was of lesser importance then than it is today, since in a large 
number of countries at the time the Warsaw Convention was signed 
it was possible for the carrier to exculpate itself entirely from liability. 
However, the notification provisions did place the passenger or shipper 
on notice that a special law applied to his relationship with the carrier. 
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With most of the air transport countries of the world today parties 
to the Convention, the need for securing its enforcement in non- 
contracting states has diminished. At the same time, since there has 
undoubtedly been an increase in national legislation outlawing excul- 
pation by common carriers for their own negligence, the notification 
provision has become increasingly important in order to bring home 
to passengers the fact that restrictions will apply. 


For a number of years the United States, in the debates on the 
subject in the Legal Committee of ICAO, had supported a specific 
notification provision. However, notice is subject to the difficulty that 
in many instances it will be next to impossible even for a trained 
lawyer to determine whether the carriage contracted for is subject to 
the Convention, and the continued insistence on a specific notice 
requirement would have imposed serious burdens in some cases upon 
air carriers. A mistake by a ticket agent in determining whether or 
not the carriage is to be under the terms of the Convention would have 
entirely altered the liability situation for the specific case, and while 
the difficulties were not insuperable and probably could have been 
covered by insurance, a real problem existed. 


Because the benefit accorded by the statement presently in the 
Warsaw Convention was so small to the passenger or shipper, the 
United States urged a somewhat different policy at the Conference. 
This was to require the printing of a general notice on all travel 
documents coming under the Warsaw Convention. Because of the 
generality of its terms, the notice could also be printed on travel 
documents which did not apply to Warsaw carriage, including domestic 
transportation. 


The purpose of the revised notice was to give the passenger or 
shipper information which would permit him to protect himself by 
taking out insurance. It read as follows: 


“ADVICE TO INTERNATIONAL TRAVELLERS 
(in letters not less than one-half centimeter high) 


“Travellers embarking upon a journey involving an ultimate 
destination or stop in a country other than the country of origin 
are advised that the Warsaw Convention may be applicable to their 
journey. The Convention governs the liability of carriers to 
passengers and shippers and limits liability for personal injury or 
death in most cases to _______~———d» Poincaré gold francs. (Here 
insert the amount prescribed by the Convention.)” 


In the debate on this subject, three different proposals were given 
the most serious consideration by the Conference. The first of these 
was that contained in the Rio text, which provided for a specific notifi- 
cation. The second was a joint United Kingdom-Israeli proposal 
which, although general in form, was phrased in precise legal language, 
and the third proposal was that of the United States, in which the 
International Air Transport Association joined. 
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After considerable debate, the United States proposal was adopted 
in a modified form by twenty votes to ten. However, the Conference 
decided not to include requirements either as to the size of the type 
or a statement of the monetary extent of the limitation. 


The substance of the U. S. notification provision as discussed above 
with respect to personal injury and death was also accepted by the 
Conference, with necessary modifications, in Article IV with respect 
to baggage, and in Article VI with respect to cargo. These provisions 
are all substantially the same, with slightly different wording to fit 
the different situations. 


(c) Limitations of Liability 


By far the most important issue considered by the Conference, 
and the one on which most debate was had, was the matter of limita- 
tion of liability for passenger death or personal injury. Throughout 
the development of the Protocol the United States had taken the 
position that the limits should be very substantially raised. This took 
the form of urging that the limits should be tripled so as to permit 
recovery for any one passenger death or injury up to 375,000 Poincaré 
gold francs, or approximately $25,000. This position was renewed at 
the Conference. 

During the discussion of the Draft Protocol at the Rio meeting of 
the Legal Committee of ICAO, the United States Delegation there 
had obtained agreement to the raising of the limits only to 200,000 
gold francs, or 60% above the present limits. Additionally, and not- 
withstanding that rather meager increase from the passenger’s view- 
point, the Rio group had adopted a counter-balancing amendment to 
Article 25 of the Convention, which severely restricted the instances 
where the limits would not apply. 


It became apparent at the outset of the Conference that the major- 
ity of the delegates present were prepared to accept the Rio provisions 
without substantial amendment in either regard. Since the matter of 
raising the limits was coupled in the minds of most delegates with the 
matter of restricting the provisions of Article 25, the debate was con- 
ducted within this framework. 


With regard to both these provisions, the United States position 
was undoubtedly at the liberal extreme from the point of view of the 
passenger. Not only did the United States Delegation urge that the 
limits be raised to $25,000, but it strongly argued that the present 
provisions of Article 25 should not be amended. 


After a full day and a half of discussion as to the limits and with 
respect to Article 25, the Conference took a trial vote on several 
combinations of limits and redrafts of Article 25. This vote showed 
that, even with the restrictive Rio text of Article 25, the 375,000 franc 
limit requested by the United States would be acceptable to only three 
delegations, and that 250,000 francs would have been acceptable only 
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to seven. Seventeen delegations, however, would have supported the 
Rio limits with the Rio text of Article 25. With the Warsaw text of 
Article 25 only two votes would have been received for 375,000 francs, 
two for 300,000 and two for 250,000. The trial vote showed twenty- 
three delegations for the Warsaw text of Article 25 with a 200,000 
franc limit, but this was influenced largely by the fact that the United 
States had voted in favor of this combination to mark its preference 
of the Warsaw text of Article 25 over the other two texts of that article. 
Consequently the vote in this last case must be considered as mislead- 
ing and not indicative of the true sentiment of the Conference. 


Before the matter came up for final vote, the United States had 
introduced a proposal to raise the limits to 250,000 francs ($16,584) , 
coupled with a provision raising the limits an additional 25% to cover 
reasonable attorneys’ fees in the event that the defendant carrier forces 
the plaintiff to litigate. In presenting the United States proposal for 
the 250,000 franc limit, together with the 25% increase for attorneys’ 
fees, the United States Delegation stated that it would accept this 
either with the so-called Norwegian proposal for the revised Article 25 
of the Convention or with the Warsaw text as it was in the original 
Convention. It stated it would not accept it linked to Article 25 of 
the Rio draft. 


After a three-day postponement of discussion and vote on this arti- 
cle, the basic United States proposal was adopted by a majority of 
twenty-four votes to fourteen, with three abstensions. Of the fourteen 
voting against the proposal, eight signed the final Protocol. 


(d) Attorneys’ Fees and Other Litigation Expenses 


As noted above, one of the points urged by the United States was 
that the court should be permitted to increase the limits by an amount 
not exceeding 25% to cover court costs and reasonable attorneys’ fees 
to the plaintiff, to be paid by the carrier in addition to the amount 
of the recovery. This proposal was subject to the qualification that 
the limits would not be subject to this escalator action if the defendant 
carrier could show that prior to the commencement of the trial it 
offered to settle the case for the same or a greater sum than the recovery 
actually awarded. 


When this proposal was presented to the Conference, coupled with 
the 250,000 franc limit, there were a number of reactions. First, sev- 
eral delegates indicated that their countries had administered the 
provisions of the present Article 22 (limits of liability) as not pre- 
cluding the award of attorneys’ fees to the plaintiff, and that they did 
not consider such costs as coming under the limits at all. Secondly, a 
number of states disliked the specification of attorneys’ fees and desired 
that the provision be framed in more general terms, such as “legal 
expenses.” It was pointed out that in certain countries attorneys’ fees 
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covered only trial attorneys’ fees and did not include legal costs for the 
preparation of the trial and other legal expenses. Thirdly, a formalistic 
objection was made to the raising of the limits by 25% instead of 
merely providing that the presence of the limitation of liability would 
not bar the court from awarding attorneys’ fees and other legal costs, 
which when added to the recovery under the Convention would exceed 
the limits. 

After considerable debate and a number of drafting modifications, 
the Conference finally agreed to accept the provision as set forth in 
the amendment to Article 22, subparagraph 4, which reads as follows: 


“4, The limits prescribed in this article shall not prevent the 
court from awarding, in accordance with its own law, in addition, 
the whole or part of the court costs and of the other expenses of 
the litigation incurred by the plaintiff. The foregoing provision 
shall not apply if the amount of the damages awarded, excluding 
court costs and other expenses of the litigation, does not exceed 
the sum which the carrier has offered in writing to the plaintiff 
within a period of six months of the date of the occurrence causing 
the damage, or before the commencement of the action, if that is 
later.” 


It should be noted that the language finally adopted preserves the 
United States proposal in its substantive aspects, but differs from it in 
that there is no limitation on the amount of the attorneys’ fees; attor- 
neys’ fees as such are not specified (although it is definitely clear that 
they are included); nor is there any requirement that the fees be 
reasonable. 

With respect to the 25% limitation, it was pointed out by a num- 
ber of delegations that if the recovery were very low, a limitation of 
25% would by no means reimburse the plaintiff and it would be 
wholly unjust to limit attorneys’ fees to 25% in such cases. For that 
reason the majority decided to eliminate the 25%. With respect to the 
word “reasonable,” objection was made on behalf of a number of the 
French and Spanish speaking delegates that “reasonable” could not 
be translated into their tongues with the meaning in which it was 
used in English, and that in addition, any court costs or attorneys’ fees 
which had been allowed or approved by the court would ipso facto 
have to be considered reasonable. For this reason the Conference 
decided to eliminate the word “reasonable.” 

It should be pointed out that the provision concerning legal ex- 
penses is not limited to passenger injuries or death actions. It also 
applies in the case of baggage claims and other actions brought under 
the Convention. 

On the whole, it is believed that the inclusion of this provision 
goes a long way toward increasing the value of the limits actually 
obtained. 

Supplemental legislation may be necessary in order to put this pro- 
vision uniformly in effect in United States courts, although each state 
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can, of course, provide that in Warsaw cases their courts may award 
attorneys’ fees to be payable by the defendant in any amount which 
may be customary in that jurisdiction. 


(e) “Wilful Misconduct” 


Reference has been made under (c) and (d) above to the provi- 
sions of Article 25 of the Convention, which provide for the non- 
application of the limits of liability in certain cases. As presently 
written, the Warsaw Convention provides that the carrier shall not be 
entitled to avail himself of the provisions of the Convention which 
exclude or limit his liability, if the damage is caused by his wilful 
misconduct or by such default on his part, as in accordance with the 
law of the court to which the case is submitted, is considered to be 
equivalent to wilful misconduct. The words “wilful misconduct” are 
a translation in both the English and American texts of the French 
word “‘dol.’’ Legal writers and jurists have long asserted that this 
translation is not the equivalent of the French word “dol,” and indeed 
it is doubtful whether there is any uniform understanding in Latin 
language countries as to what the French word “dol” means. 


As a result of the confusion engendered by this provision, many 
states have sought its revision for a number of years. In certain coun- 
tries the desired means of clarification was practically to foreclose any 
“breakthrough” of the limits of liability except in the most unusual 
and outrageous circumstances. Such a means of achieving clarification 
would obviously operate in favor of the carrier at the expense of the 
passenger or shipper. However, as mentioned earlier, this approach 
had the support of the majority at the Rio meeting of the Legal Com- 
mittee of ICAO. Thus the provision in the Rio Draft of the Protocol, 
which was before the Conference, provided as follows: 

“The limits of liability specified in Article 22 of the Convention 
shall not apply if it is proved the damage resulted from a deliberate 

act or omission of the carrier, his servants or agents, done with 

intent to cause damage; provided that, in the case of a deliberate 

act or omission of a servant or agent, it is also proved that he was 

acting in the course of his employment.” 


The United States Delegation strongly opposed the Rio provision 
and urged that the Conference leave unamended the present Article 
25 of the Warsaw Convention. However, it was apparent that the 
Conference was unwilling to leave this article in its present state, and 
accordingly the delegation supported a proposal made by the Delega- 
tion of Norway which, in the writer’s opinion, was the closest to the 
present Article 25 in substance. 


The Norwegian proposal read as follows: 

“The limits of liability specified in Article 22 of the Convention 
shall not apply if it is proved that the damage resulted from an act 
or omission of the carrier, his servants or agents, done with intent 
to cause damage or recklessly not caring whether or not damage 
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was likely to result; provided that, in the case of such act or omis- 
sion of a servant or agent, it is also proved that he was acting in 
the course of his employment, and within the scope of his 


authority.” 


After considerable debate, the proposal was adopted by the Con- 
ference, but was modified to read as follows: 


“The limits of liability specified in Article 22 shall not apply 
if it is proved that the damage resulted from an act or omission 
of the carrier, his servants or agents, done with intent to cause 
damage or recklessly and with knowledge that damage would prob- 
ably result; provided that, in the case of such act or omission of 
a servant or agent, it is also proved that he was acting within the 
scope of his employment.” 


In connection with the Norwegian proposal as finally adopted by 
the Conference, it is interesting to note the charge to the jury in the 
Jane Froman case in the Supreme Court of New York, which included 


the following: 


“‘Wilful’ ordinarily means intentional; the act that was done 
was what the person doing it meant to do. But the phrase ‘wilful 
misconduct’ means something more than that. It means that in 
addition to doing the act in question, the actor must have intended 
the result that came about or must have launched on such a line 
of conduct with knowledge of what the consequences probably 
would be, and had gone ahead recklessly despite his knowledge of 


these conditions .. .” 

It should be noted that the revised Article 25 does not require that 
the intent to cause damage be to cause the specific damage which 
results, nor in the case of reckless conduct, knowledge that the specific 
damage would come about. It suffices that any kind of damage be 
intended or foreseen as probable. Thus the doctrine of “transferred 
intent” is incorporated. 

During the course of the debate some attempt was made to elimi- 
nate the word “recklessly,” because of certain difficulties in its transla- 
tion into French. The United States Delegation opposed this, since the 
elimination of this word could entirely change the scope of the article. 
For example, a pilot, making a forced or emergency landing, knows 
that some damage to the airplane or to the ground is probable, but 
his act may be in no wise reckless. Other instances will come to 
mind where some damage will probably result from a given act but 
where the act is either entirely justified or at the worst, simple negli- 
gence. If “recklessly” were not in the article, under the doctrine of 
transferred intent, unlimited liability would flow for an act of simple 
negligence, if damage of any kind were foreseeably probable, even 
though the damage that actually resulted was not foreseeable. : 

There is one interesting additional sidelight on the revision of 
Article 25. While the revised article is believed to be substantially a 
paraphrase of the present Article 25 as it is administered by United 
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States courts, there appears to be no doubt that it considerably tightens 
the article as it is now currently administered in certain foreign courts. 
Some foreign countries presently regard gross negligence as sufficient 
to bring this article into play. As a result of the Conference’s action, 
the Spanish and French texts of the provision have been considerably 
restricted. This would bring about the result of maintaining sub- 
stantially the same rule of law as is presently applied in courts 
within the United States, at the same time giving United States carriers 
the benefit of the treatment accorded them in our courts in suits in 
foreign countries. 


(f) Conclusion as to Article 22 and Article 25 


There is no doubt that these two articles represent the most impor- 
tant area dealt with by the Conference. In arriving at the result, the 
United States Delegation played a leading role, and the agreement 
obtained represents in the writer’s opinion the maximum that is 
possible of achievement now or at any time in the reasonably foresee- 
able future. It is quite apparent that very few countries are willing 
to raise the limits of liability to the top amount desired by the United 
States. However, through the device of the attorneys’ fees provision, 
the basic result sought by the United States is achieved in situations 
where the carrier forces the plaintiff to sue and to expend money on 
litigation. Its effect inevitably will be to cause the carrier to make 
offers of settlement at or close to the limits of liability in cases where 
it cannot clearly show that the damage was substantially less than 
those limits. 


(g) Liability of Employees 


As a result of the consideration of employee liability in connection 
with the development of the Rome Convention (Rome Convention, 
Article 9), the Legal Committee at Rio de Janeiro gave considerable 
thought to this question in the development of a Protocol to the 
Warsaw Convention. In the existing Convention, no attempt was 
made specifically to cover the liability of servants or agents of the 
carrier for their individual tortious acts.* In essence, the problems 
presented in this connection are twofold: 


7Cf. Wanderer v. Sabena, 1949 U. S. Av. R. 25 and Chutter v. KLM Royal 
Dutch Airlines, 132 F. Supp. 611. These two cases, which respectively hold that 
an agent of the carrier and an independent contractor to the carrier are entitled 
to all the benefits of the Conventions, are believed clearly wrong. The report of 
Henry De Vos, submitting the Citeja draft text of the Convention to the Warsaw 
Conference, includes the following material (translation from the French) : 

“Before examining the articles of the draft, it is necessary to bring out the 
fact that in this field, international agreement cannot be obtained unless it is 
limited to certain determined problems. Therefore the text only applies to the 
contract of carriage—first with respect to its external forms, and second in the 
legal relationships which are established between the carrier and the persons 
carried or the shipper. It does not govern any other questions which the exploita- 
tion of the carriage may bring out.” Minutes of the Warsaw Conference, p. 160. 
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(a) Because of the limitations of liability available to the carrier 
in most cases, pressures will be built up to sue the individual employee 
under usual principles of negligence law, with the hope that if negli- 
gence can be proved, a substantial recovery may be had against the 
pilot or other negligent servant. Thus the presence of a limitation of 
liability may tend to encourage suits against the servant in cases where 
customarily the operator alone would be called upon to defend. 


(b) Secondly, in order to protect themselves against such potential 
liability pilots, and other employees, through their bargaining agents, 
will be astute to see to it that their contracts of employment contain 
clauses to hold them harmless, in the event they are so sued. This has 
the effect of circumventing the limitation of liability provided in the 
Convention. 

For these two reasons it was deemed desirable to provide that the 
defenses contained in the Convention as to limits should be made 
available to the servant or agent as well. 

It will be noted that the principle of Article 25 (a) is only to make 
available to the servant the limits of liability which are also available 
to the carrier. No cause of action whatsoever is provided in the Con- 
vention for suit against the servant or agent. Secondly, it should be 
noted that in paragraph 3 of Article 25(a) the provisions do not 
apply if it is proved that the damage resulted from an act or omission 
of the servant or agent, done with intent to cause damage or recklessly 
and with knowledge that damage would probably result. Thus, the 
servant is subjected to the same rules with respect to loss of limitations 
of liability for reckless acts as is the carrier. 


A further point should also be noted. The Conference was fully 
aware that this question was subordinate to the main purpoess of the 
Convention, and expressly refrained from making a “Convention 
within a Convention” applicable to the liability of servants and agents 
of international carriers. Thus, if for any reason the limits of liability 
are not available to the carrier—as for example in the case where no 
ticket has been issued or the ntoice requirement has been omitted— 
the provisions of Article 25 (a) may not be availed of by the servant 
or agent. Also, presumably, if there has been a concurrent act of 
negligence on the part of the defendant servant which allows a wilful 
or reckless act of a fellow servant to produce damage, both servants 
acting within the scope of their employment, the negligent servant 
would be liable without limits, since the carrier would not be in a 
position to assert the limits of liability in such a case. 


(h) Other Substantive Changes 


In the Draft Protocol drawn up by the Legal Committee at Rio 
de Janeiro there was a provision excluding from the operation of the 
Convention the carriage of persons, cargo and baggage for military 
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authorities by aircraft, the whole capacity of which had been reserved 
by such authorities. ‘The Conference did not include a similar provi- 
sion in the Final Protocol, but instead permitted (Article 26) a reser- 
vation to be made by a state at any time, by notification addressed to 
the depositary, that the Convention as amended by the Protocol should 
not apply to such carriage on aircraft registered in that state. Carriage 
on aircraft registered in one state and chartered by the military author- 
ities of another would come under the provisions of the Convention 
notwithstanding the reservation. 


In Article IX of the Protocol an amendment is made to Article 15 
of the Convention, which provides that nothing in the Convention 
prevents the issuance of a negotiable air waybill. 


This provision is referred to in a recommendation of the Confer- 
ence set forth as A of the Final Act, which contains a declaration by 
the Conference that Article IX of the Protocol to Amend the Warsaw 
Convention was inserted therein only for the purpose of clarification. 
This is in substantial accord with the recommendations of the Nego- 
tiability Subcommittee of the ICAO Legal Committee, which met in 
Madrid in April of 1955. 

The Conference deleted paragraph 2 of the present Article 20 of 
the Convention which, in cases involving baggage or cargo, currently 
gives a defense to the carrier where the damage is occasioned by an 
error in piloting or navigation, etc. Consequently, the deletion means 
that the rule as to cargo and baggage will no longer contain this excep- 
tional exclusion from liability. 


The English text of Article 22 has been modified somewhat, as 
it relates to special declarations, to correspond with the true intent 
of the same provision in the original Convention, and now there may 
be a special declaration of interest in delivery at destination by the 
consignor, which may exceed the value of the goods itself. 


Over the objection of the United States Delegation, Section 22- 
(2) (b) was amended to provide for applying, in the case of partial 
loss of shipment, a limitation proportionate to the weight of the pack- 
age actually lost or damaged, and not of the entire shipment, unless 
the object lost affects the value of the other packages covered by the 
same shipment. 

Article 23 of the Convention, paragraph 1, was revised so as to 
permit contractual exclusions from liability for ‘loss or damage re- 
sulting from the inherent defect, quality or vice of the cargo carried.” 
The Conference failed to adopt a proposal by the United States Dele- 
gation that this clause be limited to damage resulting solely from such 
inherent defect, etc. However, the legislative history is clear that 
omission of the word “‘solely” was based on the fact that its inclusion 
was unnecessary rather than intending a different rule of law. 

A new article (Article 40(a)) was inserted in the Convention, 
which modifies the definition of “High Contracting Party.” This 
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modification is intended to deal with a specific situation on the applica- 
bility of the Convention as between members of the British Common- 
wealth of Nations. It is not believed to affect or otherwise interest the 
United States. 

In Article 26 of the Convention, in accordance with the proposal 
of the United States, the time for giving notice of damage was extended 
to seven days from the date of the receipt in the case of baggage, and 
14 days from the date of the receipt in case of cargo. In the case of 
delay this period was made 21 days. 


(i) Procedural Matters and Final Provisions 


One of the matters which the Conference had before it was set 
forth in a report of a Subcommittee on the Warsaw Protocol, which 
met at Madrid concurrently with the Subcommittee on Negotiability 
of the Air Waybill. This Subcommittee Report was made available 
to the Conference, and concluded that the obligations contained 
in the Convention, as amended by the Protocol, could be inconsistent 
with the obligation under the Convention not so amended, in the 
event that a liability relationship should arise as between carriers of 
a state which has ratified the Protocol and other citizens of a state 
or states, which though parties to the Convention, had not ratified 
the Protocol. The fear was expressed in the report that the courts 
of a state presented with such a question would not be able to follow 
the Convention’s provisions as amended by the Protocol in favor of 
the carrier, for example, without infringing the rights of the passenger 
or shipper who were citizens of the non-Protocol state. 


This matter was debated at some length and views were expressed 
that the obligations under the two documents would be consistent, as 
well as views supporting the Report of the Subcommittee. Certain 
states felt strongly that they would be unable to remain a party to the 
existing Convention if they became a party to the Convention as 
amended by the Protocol; whereas other states were equally strong in 
their views that they would desire to have both documents remain in 
effect with respect to the operations severally affected thereby 


The solution which the Conference adopted was a somewhat novel 
one and consists basically of permitting each Contracting State, at the 
time it ratifies the Protocol, to decide for itself whether the obliga- 
tions under the Convention as amended by the Protocol will conflict 
to such an extent with those contained in the simple Convention that 
it must denounce the latter. States believing such to be the case may 
denounce the Convention, but in such event the parties to the Proto- 
col will not construe such denunciation in any way as a denunciation 
of the Convention as amended by the Protocol (Article XXIV). This 
provision read together with Article XIX of the Protocol, which pro- 
vides that, as between the parties to the Protocol, the Convention and 
the Protocol shall be read and interpreted together as one single 
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instrument makes certain that, as between the parties to the Protocol, 
any state may denounce the Convention with respect to states which 
have not ratified the Protocol, but still remain bound to it with 
respect to those states which have ratified the Protocol. 


In view of the fact that the Government of Poland was the deposi- 
tary under the original Warsaw Convention, the majority of the Con- 
ference believed that fewer legal questions would arise with continuing 
that government as depositary than by establishing the International 
Civil Aviation Organization as depositary of the Protocol. In this 
connection it should be noted that several of the parties to the original 
Warsaw Convention are not members of ICAO, and for that reason 
might have difficulty in ratifying the Protocol, were ICAO to be made 
the depositary. Although the United States Delegation supported the 
naming of ICAO as depositary, we joined in a motion to make the 
designation of the Peoples Republic of Poland unanimous, after a 
preferential vote indicated the desire of the majority of the delegates. 


The Protocol is to come into effect as soon as thirty signatory 
states have deposited their instruments of ratification. 

Article XXVI prohibits any reservation other than that heretofore 
referred to with respect to military charter flights. 

It will be noted that the system adopted by the Protocol is some- 
what unusual. The Protocol is divided into three chapters, of which 
Chapter I contains specific amendments to the Convention in the 
form of amending language. Chapter II, consisting of one single 
article (Article XVIII), provides for the application of the Conven- 
tion as amended by the Protocol, confining the Convention as amended 
to international carriage which has its place of departure and destina- 
tion either in the territories of two parties to the Protocol or within 
the territory of a single party to the Protocol with an agreed stopping 
place within the territory of another state. Chapter III contains the 
final clauses. 


Conclusion 


The Grand Canyon accident serves to underscore the need to put 
our legal house in order in the domestic air transport liability field. 
The rules presently applicable to airline passenger injury and death 
claims promote injustice, foster unnecessary litigation and increase 
costs of making reparation when accidents arise. ‘The Warsaw Con- 
vention, as amended by The Hague Protocol, is a good approach to 
this problem, and while the limits of liability set forth therein may 
be too low for domestic use, in its basic approach is believed best for 
the traveling public and for air transportation. 
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lia United States must soon choose whether it will continue to 
support uniformity in the international law regulating the liabili- 
ties of air carriers to their customers or encourage diverse national 
rules to be applied. This choice is required by action taken to amend 
the existing international agreement, the Warsaw Convention,! under 
which a uniform code now applies to the vast majority of the world’s 
air traffic. The amendment by the Protocol signed at the Hague in 
September of 1955, poses the question whether we want to maintain 
the uniformity now in effect. Failure of the United States to ratify 
would permit at least two sets of international rules to become effec- 
tive—the Protocol rules between the countries ratifying it and the 
present Warsaw rules remaining in effect between the countries not 
ratifying the Protocol. A worse possible result of a departure from 
the usual United States policy supporting cooperation? in arrange- 


1The Convention’s official designation is International Convention for the 
Unification of Certain Rules Relating to International Transportation by Air. It 
was ratified by the Senate on June 15, 1934 and was proclaimed by the President, 
June 27, 1934, 49 U.S. Stat. at L. Part 2, p. 3000; the English translation begins 
at p. 3014. 

PY In general, it has been United States policy to foster and encourage inter- 
national agreement in matters affecting international air transportation. This 
policy was reaffirmed by the 1954 statement of Civil Air Policy by the President’s 
Air Coordinating Committee (Gov. Printing Office, May 1954), pp. 37-8: 

“Foreseeing the need for world-wide cooperation among nations for 
the orderly advancement of post-war international civil aviation, the 
United States in 1944 was instrumental in drawing up the Convention on 
International Civil Aviation and has since then played a leading role in 
the International Civil Aviation Organization (ICAO) established under 
this Convention. The accomplishments of ICAO to date, particularly in 
promoting safety of international aviation and in facilitating international 
air commerce, have fully demonstrated the need for the continuance of 
cooperative efforts in fostering the development of international civil 


aviation. 

“1, THE UNITED STATES CONTINUES TO SUPPORT THE 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO), 
AND PROPOSES THAT ITS FUTURE ACTIVITIES BE CONSIST- 
ENT THE FOLLOWING OBJECTIVES: (Emphasis in the 
original. 

“D. THE ADOPTION OF CONVENTIONS ON INTERNATIONAL 
AIR LAW NEEDED IN CONNECTION WITH INTERNATIONAL 
AIR OPERATIONS.” (Emphasis in the original.) 

For a discussion of the importance of international agreements to U. S. inter- 
national air transport, see also the report of the Senate Interstate and Foreign 
Commerce Cimmittee on the McCarran Bill to amend the Civil Aeronautics Act, 
S. 2647, Sen. Rep. No. 163, 88rd Cong. 2d Sess. (1954) 77-85. 


272 











li- 


T- 
zn 
ct, 





RATIFICATION OF THE HAGUE PROTOCOL 273 


ments vital to international air transport, is the result advocated by 
some of refusing to ratify the Protocol and denouncing the basic 
convention. It is the danger of action in this direction that prompts 
a review of the Warsaw Convention, the Hague Protocol and their 
importance to international air commerce. 

This paper contends that the advantages of uniform rules in this 
field of international law are so substantial to American passengers, 
shippers and air carriers, that American interests require the continu- 
ance of the uniform code established by the Warsaw Convention, and 
require, therefore, the ratification of the Hague Protocol. 


WarsAw PROVISIONS AND AMENDMENTS 

The Warsaw Convention standardizes important aspects of the 
obligations and rights of, and between, air carriers and passengers and 
shippers in international air transportation. For example, minimum 
contents of documents such as the passenger ticket, baggage check and 
air waybill are specified in Articles 3, 4 and 8 of the Convention. The 
basis for, and the maximum amount of, the liability of the carrier for 
injury, death or damage are prescribed in Chapter III; while this 
limits the amount recoverable, for example, for a passenger’s injury 
or death to $8,292, it also prevents the establishment of a lower limit 
by statute or tariff rule (Article 23). It permits a higher limit to be 
set by agreement (Article 22 (1)) and permits the court to award a 
higher amount when the carrier’s fault is equivalent to “willful mis- 
conduct” (Article 25). The Convention also prescribes which carrier 
may be sued and where (Article 28) , the time during which complaint 
must be made (Article 26), and the time during which action must 
be brought (Article 29). Article 30 specifies the rules applicable when 
transportation is performed by successive carriers. 

The Protocol signed at the Hague in September, 1955, would 
make several changes.* The limit on recoveries from air carriers for 
personal injury and death would be doubled to $16,584 (Article XI). 
The plaintiff could be allowed to recover attorneys’ fees and court 
costs under specified circumstances in addition to the judgment (Arti- 
cle XI). The obligations of the carrier to provide certain information 
on transportation documents would be clarified and simplified (Arti- 
cles III, IV, and VI). The provisions permitting recoveries to exceed 
$16,584 would be clarified (Article XIII). 

The Protocol may not amend the Convention as extensively as some 
may wish, but the history of the amending process, the minute and 
extensive examination given these amendments and dozens of other 
proposals over a long period, makes clear that other or additional 
proposals will not receive serious consideration now. Proposals were 
made to amend the Convention before 1940 by both the International 
Chamber of Commerce and IATA, but efforts to amend did not start 
on an intergovernmental level until! after the Second Great War and 











3 The Protccol is discussed in this issue by Calkins. 
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then it took almost a decade to prepare amendments for ratification. 
In 1946 CITEJA* met to consider amendments in January, July and 
November. The Legal Commission of the Provisional International 
Civil Aviation Organization debated amendment in May and June 
of that year. The Legal Committee of ICAO thereafter considered 
amendments or had revisions in various stages of preparation in each 
succeeding year. Several drafts were prepared by Major K. M. Beau- 
mont, the United Kingdom representative on the Committee, com- 
pletely rewriting the Convention. These total revisions required 
interested governments to review existing articles and proposals to 
add new ones. Some governments, particularly the United States, 
distributed these drafts and comments to organizations of lawyers, 
government agencies, and interested carriers for review® and sugges- 
tions. After such wide consideration, the Ninth Session of the Legal 
Committee of ICAO in 1953 prepared the “Rio” draft which was 
considered by the Convention at the Hague in September of 1955. 
After this protracted scrutiny, study and debate, it seems clear that 
the amendments included in the Hague Protocol are as many and as 
good as can be agreed upon by negotiating nations for the present. 
The choice before the United Sta‘es, therefore, is narrowed. It is no 
longer profitable to consider additional or different amendments of 
the Warsaw system; if we want a uniform system, as we believe we do, 
these amendments to the Warsaw Convention constitute the system we 
can bring into effect in the reasonably near future. 


THE UNIFORMITY ACHIEVED 


The feature of the Warsaw Convention from which flows the great- 
est benefits for travelers, shippers and carriers, is the reduction of what 
could be an extensive variety of rules of liability in international air 
transportation into a simplified and standardized code. The potential 
diversity of the rules without the Convention can be illustrated on a 
relatively short international trip. Thus if a United States citizen 
purchased a ticket in New York to travel from New York to Cairo via 
BOAC Sabena and Air France, he would, in the course of the journey, 
pass through the air space of at least nine jurisdictions and use the 
carriers of three nations. If he were injured in Italy and his baggage 





4 Comité International Technique d’Experts Juridique Aériens, International 
Legal Committee of Technical Air Experts. 
5 The articles discussing the amending proposals which have appeared in this 
Journal are proof of the public discussion given the amendments in the past decade. 
Knauth, “Some Notes on the Warsaw Conv. of 1929” (1947), 14 J. of Air 
Law & Comm. 44. 

Beaumont, “Some Anomalies Requiring Amendment in the Warsaw Con- 
vention of 1929” (1947), 14 J. of Air Law & Comm. 30 

Parker, “The Adequacy of Passenger Liability Limits in the Warsaw 
Convention” (1947), 14 J. of Air Law & Comm. 37. 

Wetter, “Possible Simplification of the Warsaw Convention Liability 
Rules” (1948), 15 J. of Air Law & Comm. 1. 

Beaumont, “The Proposed Protocol to the Warsaw Convention of 1929” 
(1953), 20 J. of Air Law & Comm. 264. 

Orr, “The Rio Revision of the Warsaw Convention,” (1954) 39, 174. 
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were damaged on the journey, it would be uncertain and baffling as 
to which law governs his rights, which law determines the liability of 
the carriers, which carrier should be the defendant, and how it can 
be brought to trial. Very different answers to each of these questions 
might be given if he sues in Britain, which is the home of BOAC, or 
Belgium, the home of Sabena, or in Italy, the site of the accident, or 
in France, the home of Air France, or in the United States, where the 
passenger is domiciled and started his journey. 


In cargo transport the variety of rules could be even more perplex- 
ing. ‘Thus a shipment of watches from Switzerland to Peru might pass 
through the air space and therefore the legal jurisdiction of France, 
England, Ireland, Iceland, Canada, the United States, Panama, Colom- 
bia, Equador and Peru. On this journey, the shipment could be 
carried on four carriers. Presumably by designating the route, the 
shipper, carrier and consignee could try to anticipate the possible 
application of the laws of those countries to the contract of carriage 
and provide for the foreseeable contingencies. But even such a pro- 
digious effort would not have avoided the problems in a recent case 
where the watches were carried beyond Peru to Bolivia.® 


The diversity of law and the uncertainty of application, so much 
a part of international commerce, is familiarly described by a leading 
maritime lawyer: 


“A learned Netherlander, Professor R. P. Cleveringa of the 
University of Leyden, has recently discussed the same problem as 
it relates to ocean shipping, and he puts this case: An Antwerp 
merchant concludes, in London, a contract with a French shipowner 
to transport 100 cases of crystalware from Rotterdam to New York 
in a French-flag vessel. So the problem concerns France, England, 
Holland and New York. It is by no means unusual to have a 
business deal angled in four or more states, provinces, Dominions 
or Nations. The bill of lading, issued in Rotterdam, states that the 
carrier’s liability shall not exceed 100 florins per case. On arrival, 
one case is missing, and its true market value is 2,000 florins. How 
much shall the French carrier pay the Belgian merchant? In 
London, where the contract was made, the bill of lading limitation 
is regarded as valid, and the merchant gets 100 florins. Under 
French law, he gets 50,000 francs, which is 200 florins. Under 
Dutch law, he gets 600 florins. And under New York law, he gets 
$500, which is about 1,300 florins. Here are four answers to one 
question concerning an international transport of goods. If private 
international law exists as a single law, the question should have 
one answer, and three of the four answers should be wrong. If the 
law differs according to the independent national views of the 
various nations, the question is capable of 88 or 89 answers—one 
for each nation. And as several of the nations are federal unions 
of sovereign States, cantons, provinces, there could be as many as 
200 answers as the world is politically ordered today.”? 





6 The fact that Bolivia is not a party to the Warsaw Convention accentuates 
United States interest in extending the acceptance of the uniform rules. 
7 “Aviation Law and Maritime Law,” Arnold W. Knauth, (1954) 35 Chi. B. 


Rec. 199-212. 
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A parallel situation which illustrates both the problem and the 
solution was this country’s experience before and after the Carmack 
Amendment of 1906® to the Interstate Commerce Act. Before that 
amendment, the shipper, when his traffic moved over the lines of 
several rail carriers through the jurisdiction of two or more states, had 
to look to state laws to recover damages. The difficulties of the shipper 
seeking recovery in such cases were so great they were termed “almost 
insuperable” by the courts. 


“It has frequently been explained by the courts that the purpose 
of the Carmack Amendment was to do away with the difficulties 
shippers had encountered in seeking to recover against carriers for 
damages to property carried over more than one line of railroad. 
The obstacles met by a shipper in attempting to locate responsibil- 
ity for damages to property shipped over different lines of railroad 
were almost insuperable, and frequently the shipment, as in this 
case, was not only over several lines, but for long distances and in 
several different states. To afford a remedy for such a condition 
Congress gave the shipper the right to institute an action against 
the carrier receiving his property for an interstate shipment, and 
to recover damages occurring anywhere in the course of the trans- 
portation, leaving it to the carrier receiving the property to recover 
from the carrier on whose line or lines the damage or injury oc- 
curred.” Looney v. Oregon Short Line R. Co., 271 Ill. 588, 111 
N.E. 509, 510 (1916). 


The United States Supreme Court commented on this problem as 
follows: 


“Neither uniformity of obligation nor of liability was possible 
until Congress should deal with the subject. The situation was 
well depicted by the supreme court of Georgia in Southern P. Co. v. 
Crenshaw Bros. 5 Ga. App. 675, 63 S.E. 865, where that court said: 

«Some states allow carriers to exempt themselves from all or 
a part of the common-law liability by rule, regulation, or contract; 
others did not. The Federal courts sitting in the various states 
were following the local rule, a carrier being held liable in one 
court when, under the same state of facts, he would be exempt from 
liability in another. Hence this branch of interstate commerce was 
being subjected to such a diversity of legislative and judicial hold- 
ing that it was practically impossible for a shipper engaged in a 
business that extended beyond the confines of his own state, or a 
carrier whose lines were extensive, to know, without considerable 
investigation and trouble, and even then oftentimes with but little 
certainty, what would be the carrier’s actual responsibility as to 
goods delivered to it for transportation from one state to another. 
The congressional action has made an end to this diversity, for the 
national law is paramount and supersedes all state laws as to the 
rights and liabilities and exemptions created by such transactions. 
This was doubtless the purpose of the law. . .?”” Adams Exp. Co. 
v. Croninger, 226 U.S. 491, 57 L. ed. 314, 319-20 (1913). 


If differences between states whose laws are based on the common 
law, as is true in our country, have posed problems for shippers which 
were “almost insuperable’; it can safely be concluded that the enforce- 





834 Stat. 593 (1906), 49 U.S.C.A. 20 (11) (1951). 
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ment of rights in nations as diverse as those flown over in world air 
transport, would impose even more prodigious burdens. 

American concern about the lack of uniformity in international 
law on this subject, before the Warsaw Convention was adhered to by 
the United States, was expressed by the Aeronautical Chamber of 
Commerce of America, Inc., in its recommendations to the Secretary 
of State. It recommended adherence to the Convention “thus alleviat- 
ing the chaotic conditions which now confront American international 
air transport operators and the public with respect to matter coming 
within the purview of the Convention.’® 

The desirability of uniformity was explained by Judge Steuer in 
his charge to the jury in Froman v. Pan American 1953 U:S. Av. R. 1, 
4 (1953) where he said: 


“The general law in regard to the happening of an accident is 
that it is governed by the law of the place where the accident hap- 
pened, and that has this peculiar consequence: that the laws of 
different places being very different, if an accident happened on 
one part of the flight the passengers might have a perfect right 
to recover and if the same thing happened in a different part of 
the flight they might not have any rights whatsoever. 

“That was the situation that prevailed during the very early 
days of international flights, and it was found for various reasons 
that that was an entirely unsatisfactory condition . . 

“When that situation became apparent the representatives of 
thirty different nations met to draft a code to make the law uniform 
as regards flights of this character and to avoid the consequences of 
having different laws in different places. That meeting was held 
in Warsaw and the result of it is called the Warsaw Convention.” 


The goal of establishing a uniform international code on the sub- 
ject has been achieved with considerable success; both in terms of the 
number of jurisdictions which apply it and the world’s airlines which 
are governed by it. 

Its provisions are agreed to by 107 jurisdictions, made up of 45 
nations and 62 dependencies.’ 





9 Message from the President of the United States transmitting the Warsaw 
Convention, April 9, 1934. 73d Congress, Exec. G. 
10 The parties to the Warsaw Convention are: 





Argentina Ethiopia 
Australia Finland 
including Nauru, France 


New Guinea, 
Norfolk Island, 
Papua 
Belgium 
including all territories 
subject to the sovereignty 
or authority of Belgium 
Brazil 
Bulgaria 
urma 
Canada 
Ceylon 
Czechoslovakia 
Denmark and the Faroe Islands 
Egypt 


including territories whose 
external relations are under 
her authority 

Germany 

Greece 

Hungary 

Iceland 

India 

Indonesia 

Ireland 

Israel 

Italy 
Including territories under 
Italian admir.istration 

Japan 
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The extent to which the important international airline competi- 
tors of the U. S. flag lines are governed by the Warsaw Convention 
can be seen by examining the nationality of the airlines operating on 
the important international air routes. Across the Atlantic, between 
the United States and principal European cities, thirteen scheduled air 
carriers operate, and each of them flies the flag of a country which 
is a party to the Warsaw Convention." 

Across the Pacific routes, between the United States on the one 
hand and Tokyo, Manila, and Melbourne on the other, five scheduled 





Liberia 
Liechtenstein 
Luxembourg 
Mexico 
Netherlands 
Netherlands Antilles 
Netherlands New Guinea 
Surinam 
New Zealand 
including Cook Islands, 
Tokelau Islands and 
Western Samoa 
Norway 
Including all territories 
subject to the sovereignty 
or authority of Norway 
Pakistan 
Philippines 
Poland 
Portugal 
Rumania 
Spain, including: 
colonies 
Spanish Morocco 
Sweden 
Switzerland 
Union of Soviet Socialist Republics 
United Kingdom and 
Aden (Colony and Protectorate) 
Bahamas 
Barbados 
Basutoland 
Bechuanal and Protectorate 
Bermuda 
British Guiana 
British Honduras 
British Solomon Islands Protectorate 
Cyprus 
Falkland Islands and Dependencies 
Fiji 
Gambia (Colony and Protectorate) 
Gibraltar 
Gilbert and Ellice Islands Colony 
Gold Coast— 
(a) Colony 
(b) Ashanti 
(c) Northern Territories 


(d) Togoland under United 
Kingdom trusteeship 
Hong Kong 
Jamaica (including Turks and Caicos 
Islands and the Cayman Islands) 
Kenya (Colony and Protectorate) 
Leeward Islands— 
Antigua 
Montserrat 
St. Christopher, Nevis and 
Anguilla 
Virgin Islands 
Malta 
Mauritius 
Nigeria— 
(a) Colony 
(b) Protectorate 
(c) Cameroons under United 
Kingdom trusteeship 
North Borneo 
Northern Rhodesia 
Nyausland Protectorate 
St. Helena and Ascension 
Sarawak 
Settlements of Penang and Malacca 
Seychelles 
Sierra Leone (Colony and 
Protectorate) 
Singapore 
Somaliland Protectorate 
Swaziland 
Tanganyika 
Trinidad and Tobago 
Uganda Protectorate 
Windward Islands— 
Dominica 
Grenada 
St. Lucia 
St. Vincent 
Zanzibar Protectorate 
Union of South Africa 
United States 
including all territories 
subject to the sovereignty or 
authority of the United States 
Venezuela 
Yugoslavia 


I. Documentation, The Hague Conference 69, ICAO (1955). In addition 
to the countries listed in that publication, Union of South Africa ratified 
the Convention on March 22, 1955, Venezuela and Egypt adhered to it 
on June 15, 1955 and Sept. 6, 1955, respectively. 
11 The thirteen carriers are PAA and TWA (U.S.), KLM (The Netherlands), 
Air France (Fr.), BOAC (U. K.), SAS (Norway, Sweden and Denmark), Sabena 
(Belgium), Swissair (SW), El al (Israel), Iberia (SP), Lufthansa (Germany), 
LAI (Italian) and Loftleidir (Iceland), Official Airline Guide, Nov. 1956, p. D-31. 
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airlines are in operation and each of these also flies the flag of. a 
country which is a party to the Warsaw Convention.” 

Only on the Caribbean air routes between the United States and 
Latin America is this unanimity not maintained. Twenty-nine airlines 
operate between the United States and points to the south, twenty of 
which are nationals of countries which are parties to the Warsaw 
Convention.3 

Another important measure of the uniformity which has been 
achieved by the Warsaw Convention would be to determine the pro- 
portion of the world’s international air traffic which is governed by its 
rules. The exact proportions cannot be determined from available 
sources because while the Warsaw Convention applies to contracts for 
carriage between signatory countries, it also applies to other traffic, 
such as passenger traffic moving from a signatory country to a non- 
signatory country and which is traveling on a round trip ticket. 
Nevertheless, an interesting facet of the traffic affected can be deduced 
from the airline revenues reported to ICAO. Forty-four airlines oper- 
ating international air transportation services reported revenues for 
1954 of $1,989,000,000; 99.98% of these revenues were earned by 42 
carriers of countries which are parties to the Warsaw Convention." 
While all of the revenues of these carriers were not necessarily earned 
from traffic which would be governed by the Warsaw Convention, it 
would seem clear that the Warsaw rules served as the basic liability 
rules for most of the world’s international air traffic.® 





12The five carriers are PAA and NW (U. S.), CPA (Canadian), JAL 
(Japan), QEA (Australian). Official —<_* Guide, Nov. 1956, p. D-4 

13 Official Airline Guide, Nov. ’56, D-26. The nine carriers which are na- 
tionals of non-Warsaw countries are: p Pees (Col.), Cubana and “Q” Airways 
(Cuba), AREA (Ecuador), TACA (home office listed in Louisiana, but a carrier 
of El Salvador), APA (Panama), LACSA (Costa Rica), CDA (Dominican Re- 
public) and TAN (Honduras). 

14 ICAO, Digest of Statistics No. 55, 1954, p. 36. 

15 Additional traffic is governed by the Warsaw rules because several states 
apply some or all of the rules of the Warsaw Convention to their domestic air 
transport. These countries include Belgium, Greece, Luxembourg, Netherlands, 
Norway and the United Kingdom. Doc. 7450-LC/136, Vol. II, Annex VI, Appendix 
VII, Ninth Session of the Legal Committee, Rio De J aneiro, 25 August- 12 Septem- 
ber, 1953. Another measure of the reach of the Warsaw provisions is that in seven 
of the eight U. S. airline accidents, involving fatalities, in scheduled international 
air transportation, in which the accident occurred in a foreign jurisdiction and 
therefore would have been subject to the tort law of that jurisdiction, the place 
of the accident was a Warsaw country. Only the 1947 accident in Syria occurred 
in a non-Warsaw country. The accidents of the last 10 years referred to are: 


October 3, 1946 Stephenville, Newfoundland 
December 28, 1946 Rineanna, Eire 

June 19, 1947 Mayadine, Syria 

April 15, 1948 Shannon, Eire 

August 31, 1950 Cairo, Egypt 

June 22, 1951 Enroute Monrovia, Liberia, Africa 
April 29, 1952 Carolina, Brazil 

July 27, 1952 Nr. Rio de Janeiro, Brazil 

Three occurred over the High Seas, so the U. S. could apply its own law 
June 11, 1951 Enroute Miami, Fla. 

August 10, 1952 Over South Island, Atlantic Ocean 


March 26, 1955 Pacific Ocean 35 Mi. from Newport, Oregon 
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REASONABLENESS OF THE UNIFORM RULES 

To obtain agreement among the participating nations, it was not 
reasonable to expect international acceptance of United States legal 
views on all issues; but it is a laudable feature of the Convention that 
the rules it codified are not so unreasonable by American standards as 
to make them unacceptable to us. Some of the rules adopted are more 
beneficial to American claimants against carriers than would be the 
rules applicable in foreign countries in the absence of the Convention; 
and in several instances the rules made effective by the Warsaw system 
benefit the claimants against carriers more than the rules normally 
prevailing in the United States. 


One important respect in which the rule of substantive law applied 
to air transport by Article 23 of the Convention is preferable to what 
might otherwise apply, relates to whether a carrier can stipulate in 
the contract of carriage that its liability is limited to a low figure or 
that it will be exempt from liability for negligence. Before the adop- 
tion of the Warsaw Convention, the carrier could contract with the 
passenger to this effect in several countries with which the United 
States has a large volume of air traffic. Not only was that rule the law 
in the United Kingdom, and other English speaking countries such as 
Canada, Australia and the Union of South Africa; but it was effective 
in widely scattered countries and under otherwise differing legal 
systems, such as in France, Spain, Portugal, Bulgaria and Chile.'® The 
United States does not permit such contracts; so the Convention by 
adopting the rule consistent with United States law applies a rule 
preferred by United States policy and prevents, to the extent the Con- 
vention applies, the application of the opposite rule to United States 
citizens abroad. 


A second important rule applied by the Convention shifts the 
burden of proof from the plaintiff to the carrier. Thus, Article 17 
provides that the carrier “shall be liable for damage” and Article 21 
relieves the carrier “if he proves that he and his agents have taken all 
necessary measures to avoid the damage or that it was impossible for 
him to take such measures.” ‘This relieves the plaintiff from the 
burden he has under the law of the United States to prove the carrier 
was negligent and the negligence caused the damage.'* This advantage 
would be valuable in any case, but in aviation litigation it is of signifi- 
cant importance because of the difficulty of proving negligence in 
airplane accidents. Dean Wigmore, after studying a number of aviation 
accidents in 1937, concluded: 





16 Goedhuis, National Airlegislations and the Warsaw Convention, The Hague, 
Martinus Nijhoss, 1937. Pages 13, 15, 28, 24, 94, 99. 

17 Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 N.E. 212, 1932 
U.S. Av. R. 189 (19382); McCusker v. Curtiss-Wright Flying Service, Inc., 269 II. 
App. 502, 1983 U.S. Av. R. 105 (1933); Rhyne, Aviation Accident Law 140 (1947). 
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“that in 20% of the accidents which have thus far occurred would 
it have been possible for the plaintiff to find and produce provable 
evidence of the real cause of the accident.’’18 


There are other rules applied internationally by the Convention 
which are advantageous to United States citizens because they are 
preferable to the rules which might otherwise apply to international 
air transport. Thus, Article 30 (3) gives the passenger or consignor 
the right of action against the first carrier as regards baggage or goods 
and gives to the passenger or consignee rights against the last carrier 
with respect to such traffic. This is preferable to a rule much less con- 
venient which would limit the rights with respect to claims for damage 
to baggage or cargo only against the carrier which damaged the prop- 
erty. Ihe latter rule prevailed in the United States until changed by 
the Carmack Amendment to the Interstate Commerce Act in 1906. 
The period during which action must be brought against the carriers, 
specified in Article 29 of the Convention, is two years; identical with 
the period allowed in 29 states in the U. S. and a longer term than is 
permitted under the statutes of ten states.’ 

In addition to the advantages gained by United States passengers 
and shippers under the Warsaw Convention, advantages also accrue 
to American flag airlines. By standardization, the rules of law that 
would otherwise be a confusing uncertainty, are transformed into a 
reasonably knowable and insurable responsibility. An important 
benefit to our carriers is that by standardizing carrier liability to cus- 
tomers, it prevents foreign flag airlines from obtaining a competitive 
advantage in this area of their responsibilities. 

The Warsaw Convention, desirable as it is for the sake of uniform- 
ity, does not carry with it rules so alien to American law as to deprive 
American claimants of important rights in the fields thus far discussed. 
Rather, from the point of view of American plaintiffs, the Convention 
applies, from among the varying alternatives in effect in many of the 
nations, relatively desirable rules and in several instances applies rules 
more advantageous for claimants than the rules applied in the United 
States. 

One provision of the Convention, however, has been severely criti- 
cized in the United States—the limit on the liability of carriers for 
injury or death, and should be discussed in more detail. 








18 Sweeney, Report to the Civil Aeronautics Board of a Study of Proposed 
Aviation Liability Legislation, 111 (1941). The difficulties of plaintiffs is illustrated 
in Lobel v. American Airlines, 182 F. 2d 217 (1951) (Cert. Den.) 342 U.S. 945 
96 L. Ed. 703 (1952). There the plaintiff won a $31,000 judgment with the help of 
res ipsa loquitur, but when the case was sent back for a new trial because of an 
error in the charge to the jury as to res ipsa loquitur, and the plaintiff tried to 
prove negligence, he failed to prove it so the verdict went for the defendant. Lobel 
v. American Airlines, 205 F. 2d 127 (1953). The doctrine of res ipsa loquitur does 
not shift the burden of proof, as interpreted by the majority of courts in the U. S. 
The plaintiff alleging negligence must prove it. Sweeney v. Ewing, 228 U.S. 233 
(1913). See also 92 ALR 653 (1934). 

19 The Martindale Hubbell Law Directory (1956). Nine states set the period 
at more than two years. 
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LIMITATION OF THE CARRIER’S LIABILITY FOR PERSONAL INJURY OR 
DEATH OF PASSENGERS 

The provision in the Warsaw Convention and the Hague Protocol 
which stirs the greatest controversy and overshadow, in the debate of 
those agreements, all other aspects of the Convention or the Protocol, 
is the limitation on the liability of carriers for personal injury. 

The Convention in Article 22 (1) limits the carriers’ liability per 
passenger to 125,000 gold francs, approximately $8,292. This would 
be increased by the Protocol to double that amount or approximately 
$16,584. 

The Protocol, however, has an additional provision which permits 
the plaintiff to obtain an award of an additional sum of an unspecified 
amount for court costs and other expenses of the litigation incurred by 
him.?° The additional award may be made “in accordance with its 
(the court’s) own law .. .” Since the United States courts generally 
do not recognize attorneys’ fees as costs, this award, above the judg- 
ment, will be available only after changes in rules of court or in 
statutes are made.*! These, however, are domestic matters which can 
be arranged without further international agreement, so the Protocol 
adds the refinement that if the plaintiff must sue for recovery, the 
carrier may be required to pay the expenses of the litigation which 
would include the attorney’s fees and other expenses incurred in the 
litigation. 

The criticisms of the limit have been leveled primarily at the limit 
of $8,292 presently in the Warsaw Convention.?"* When the Conference 
at the Hague doubled the limit to $16,584, the delegates were making 
what they regarded as a generous concession to United States views.” 
We contend, therefore, that the major objection to the limit has been 
met so far as it is practic al to do so, and furthermore, that the increased 








20 The ‘aes Protocol in Article XI provides in Paragraph 4: 

“The limits prescribed in this article shall not prevent the court from 
awarding, in accordance with its own law, in addition, the whole or part 

of the court costs and of the other expenses of the litigation incurred by 

the plaintiff. The foregoing provision shall not apply if the amount of the 

damages awarded, excluding court costs and other expenses of the litiga- 

tion, does not exceed the sum which the carrier has offered in writing to 

the plaintiff within a period of six months from the date of the occurrence 

causing the damage, or before the commencement of the action, if that is 

later. 

21 As a general rule, in the absence of any contractual or statutory liability 
therefore, attorneys’ fees and expenses incurred by the plaintiff or which the 
plaintiff is obligated to pay are not recoverable as an item of damages either in 
ex contractu or an action ex delicto. See Parks v. Booth, 102 U.S. 96, 26 L. Ed. 
54 (1880); Guam Service Games v. Shelton, 126 F. Supp. 335 (1954). But statu- 
tory provisions authorizing recovery of attorneys’ fees and expenses of litigation 
as a part of the costs in particular classes of actions have been sustained. Sioux 
Co. v. National Surety Co., 276 U.S. 237, 72 L. Ed. 547 (1928). 

218 The American Bar Association in 1947 (72 A.B.A. Rep. 98, 164) and 1950 
(75 A.B.A. Rep. 413-14) adopted resolutions to urge that consideration be given 
to an increase in the limit above the $8,292. A joint resolution was introduced in 
the 83d and 84th Congress (H.J. Res. 370 and H.J. Res. 191, respectively) that 
the CAB take appropriate steps to amend the Warsaw C onvention to increase the 
limit. The U. S. delegations to the Ninth meeting of ICAO at Rio de Janeiro in 
1953 and to the Conference at The Hague in 1955 were under instructions to 
increase the limit of liability. 

22 See Calkins, The Hague Protocol, page 263, this issue. 
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limit makes this aspect of the Convention acceptable to the United 
States on its merits. 

An important reason why the limit as proposed in the Protocol 
should be accepted by the United States is that it provides for American 
citizens a higher limit on recoveries for personal injury in international 
air transportation than would apply to Americans under the law of 
many foreign countries in the absence of the Convention and Protocol. 
Since Americans injured in foreign countries must look to the law of 
those countries for the right of recovery and the limit on recovery, if 
any, our residents must consider what they would face abroad in the 
event of an accident outside the United States.2? The listed coun- 
tries limit the amount of recovery by statute at a limit lower than is 
prescribed in the Protocol.*4 

Additional countries apply statutory limits lower than those in 
the Hague Protocol by virtue of their legislation which applies the 
Warsaw limit of $8,292 to non-Warsaw air transportation. These are 
Norway, Greece and the United Kingdom.”* ‘The Warsaw Convention, 
as amended, has the effect, therefore, for American citizens injured in 
those countries of substituting for these statutory limits the figure of 
$16,584. 

The amount set in the Protocol is also reasonable when compared 
with the limit on recoveries applicable under American law to passen- 
gers on seagoing vessels. Under the law applicable prior to 1935 in 
the United States, vessel owners were held liable only to the amount or 





23 Indemnity Ins. Co. v. PAA. 57 F. Supp. 980, 981 (1944). W. W. Clyde & 
Co. v. Dyess, 126 F. 2d 719, 721 (1942) Cert. Den. 317 U. S. 638 (1942) “Air 
passenger deaths resulting from injuries sustained on or over the High Seas and 
at Unknown Places,” (1956), Corn L. Q. 243. 

Even if United States citizens suing abroad might in some cases be able to 
base their suit on the contract of carriage rather than tort law, many would sue 
in United States courts which would base the recovery on tort law, and apply the 
law of the jurisdiction where the injury was inflicted. “The measure of damages 
for a tort is governed by the law of the place where the tort was committed... 
there too was the right to damages created and the measure of them settled. So 
the measure of damages for death is determined by the law of the place where 
the fatal injury occurred.” Beale, Conflict of Laws, 13833 (1935). 





24 Approximate 
Country Limit U.S. Equivalent 
Belgium 250,000 Frs. $ 5,000 
Brazil 100,000 Cruzeiros 5,405.41 
Denmark 18,250 Kr. 2,645 
Germany 20,000 Marks 7,460 
Italy 160,000 Lira 256 
Luxembourg 375,000 Fr. 7,500 
Mexico 75,000 Pesos 8,670.52 
Netherlands 12,500 Fi. 3,289 
New Zealand 5,000 Pounds 13,964 
Poland 10,000 Zloty 
Sweden 18,250 Kr. 8,509 
Costa Rica 20,000 Colons 3,561.88 
Guatemala 5,000 Quetzels 5,000 


_ . The amounts are taken from a tabulation prepared by the ICAO Secretariat 
in 1953, Doc. 7450-LC 136, Vol. II, Annex VI, Appendix VII, Ninth Session of the 
Legal Committee, Rio de Janeiro, 25 August-12 September, 1953. 

25 ICAO Doc. 7450-LC 136, supra footnote 24. 
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value of the interest of each owner in the vessel and her freight pending 
at the time of the suit.*® If the vessel was lost, the owner could conceiv- 
ably have no liability to the claimants because the vessel had no value 
at the time of the suit. This was changed by Congress in 1935 so that 
owners of seagoing vessels had to make available a minimum of $60 
per ton “of such vessel’s tonnage” for the payment of “losses in respect 
of loss of life or bodily injury.”’?* If this formula is applied to a vessel 
of 30,000 tons, the $60 liability would total $1,800,000. If divided 
among the approximately 1,000 passengers which can be carried on 
such a vessel, the liability per passenger would be $1800. While the 
recoveries may be higher than $16,600 if the value of the vessel is high 
at the time of the suit, nevertheless, if the vessel is lost, the liability 
could be as low as $1800 per passenger depending on the fund required 
by the tonnage of the vessel and the number of passengers among whom 
the fund must be divided. 

The Protocol limit is also reasonable when considered in the light 
of the statutory limits for wrongful death in the United States. The 
Hague limit is higher than in four states where the limits range be- 
tween $10,000 and $15,000.78 

In other states, although the statutory limit is higher, the Warsaw- 
Hague limit permits a higher net recovery. This results from the aid 
the plaintiff is given under the Convention and Protocol; first he is 
spared proving negligence and second, his recovery is not reduced by 
the attorneys’ fees and cosis of litigation if pre-trial settlement offers 





26 For a full discussion, see Knauth, 3 Benedict on Admiralty 310, et seq. 
(1940). 

27§ 183. Amount of liability; loss of life or bodily injury; privity imputed 
to owner; “seagoing vessel.” 

(a) The liability of the owner of any vessel, whether American or foreign, 
for any embezzlement, loss, or destruction by any person of any property, goods, or 
merchandise shipped or put on board of such vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, damage, or forfeiture, 
done, occasioned, or incurred, without the privity or knowledge of such owner or 
owners, shall not, except in the cases provided for in subsection (b) of this section, 
exceed the amount or value of the interest of such owner in such vessel, and her 
freight then pending. 

(b) In the case of any seagoing vessel, if the amount of the owner’s liability 
as limited under subsection (a) is insufficient to pay all losses in full, and the 
portion of such amount applicable to the payment of losses in respect of loss of life 
or bodily injury is less than $60 per ton of such vessel’s tonnage, such portion shall 
be increased to an amount equal to $60 per ton, to be available only for the pay- 
ment of losses in respect of loss of life or bodily injury. If such portion so increased 
in insufficient to pay such losses in full, they shall be paid therefrom in proportion 
to their respective amounts. (49 Stat. 960 [1936]; 46 U.S.C.A. 183 (a) (b) (1955) 
Pocket Part.) 

28 Colorado $10,000 (Col. Rev. Stat., 1955 Cum. Supp. Sec. 41-1-3); Indiana 
$15,000 (Burns Consol. Ind. Stat., 1955 Cum. Supp. Sec. 2-404); Maine $10,000 
plus damages for conscious suffering, and expenses for medical, surgical and hos- 
pital care. (Rev. Stat. of Maine 1954, Ch. 165, Sec. 10); New Hampshire $7,500, 
unless decedent has left either a widow, widower, minor children or a dependent 
father or mother, in which case the limit is $15,000. (N. H. Rev. Stat. Anno. 1955, 
Sec. 556-13). 

A question has been raised whether, in states with limits in statutes for 
recovery for wrongful death at amounts lower than $16,600, the Warsaw-Hague 
provisions will permit higher recoveries. It has been argued that since Warsaw 
creates no new cause of action, the state statute must be relied on and the lower 
limit coupled to the right of action will govern. 
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were less than the judgment. To net $16,584 in the usual case after 
attorneys’ fees, the plaintiff must get a judgment of $25,000 or $32,000, 
depending on the local practice as to contingency fees.22 To net 
$16,584 after attorneys’ fees and costs of litigation, he must get a judg- 
ment for $27,000 or more. These are high awards in any case and are 
higher than the statutory limits prescribed in the other states which 
limit recoveries for wrongful death.*° 

The limit of liability is also acceptable because it achieves desirable 
social goals at a more reasonable cost than might otherwise be entailed 
and apportions the costs in a justifiable manner. 

For the average passenger claimant in international air transport 
the Warsaw-Hague provisions permits a net recovery that makes avail- 
able more compensation more readily than is true in other personal 
injury situations. The social interest in getting reasonable compensa- 
tion to the average claimants promptly is so great that several proposals 
to improve the compensation for personal injury and death in auto- 
mobile accident cases, for example, have recommended that if a scheme 
were devised which would expedite and assure reasonable compensa- 
tion, a limit of liability as low as $6,500 per person is justifiable.*! 

For the above average passenger who wants more protection than 
the $16,584 provided in the Hague Protocol, the Warsaw system re- 
quires that he obtain it from other sources. This is relatively easy to 
do. Insurance is conveniently available in form and amount. Three 








29 Attorneys’ fees have been 50% of the recovery so consistently that the rules 
of the courts of the City of New York have recently been amended, effective Janu- 
ary 1, 1957, limiting the fees for recovery to approximately 33%. Thus according 
to the formula specified in those rules, if the plaintiff wins a judgment of $25,000, 
the attorneys’ fees will be $9,000. But to the extent the plaintiff must bear the other 
costs of litigation, which can be conservatively estimated to be $2,000 in a case 
of this kind, the plaintiff’s net would be nearer $14,000. For a discussion of high 
attorneys’ fees, see “The Future of Insurance Awards and Compensation,” Murphy 
(1953), Insurance Law Journal 90. 

30 The following limitations apply to recoveries for wrongful death: Illinois, 
$25,000 (Ill. Anno. Statutes (1955) Ch. 70. Sec. 2 (Smith Hurd 1955); Kansas, 
$25,000 (G.S. (1955) Supp., Sec. 60-3203 (Corrick 1955); Massachusetts, $20,000, 
Anno. Laws of Mass., Ch. 229, Sec. 2C (1955); Minnesota, $17.500, Minn. Stat. 
Anno. (1955) Pocket Part, Sec. 573.02; Missouri, $25,000, Rev. Stat. of Missouri 
(1949), Cum. Supp. 1955, Sec. 537.090; Oregon, $20,000, Oreg. Rev. Stat. 1955, 
Sec. 30.020; South Dakota, $20,000 (1952), Supp. So. Dak. Code of 1939, Title 37, 
Ch. 37.22, Sec. 37.2203; Virginia, $25.000. Va. Code (1950) (1956) Cum. Supp., 
Sec. 8-636; West Virginia, $20,000, W. Va. Code (1955) Ann., Sec. 5475 (6); 
Wisconsin, $15,000 plus additional sums for spouses, children, and parents, Wis. 
Stat., 1951, Sec. 331.04; Alaska, however, has a $50,000 limit. A.C.L.A. (1949) 
Sec. 61-7-3, as amended Ch. 153 Session Laws of Alaska, (1955). 

31In the “Report of the Committee to Study Compensation for Automobile 
Accidents” (Columbia University Council for Research in the Social Sciences 
1932), the Committee found several shortcomings in the operation of the fault 
principle of liability as it then operated in the Courts; among them were’ 

(1) The burden of proving fault 

(2) The heavy cost of attorneys’ fees 
The study concluded that assurance of some recovery was so important that it 
recommended a compensation scheme with limits from $4,500 to $6,500 for perma- 
nent serious injury or death. For discussion of recent proposals to establish 
compensatory schemes to aid claimants, even though the maximum recoveries would 
be limited to less than the Hague Protocol limits, see: Grad, “Recent Developments 
in Automobile Accident Compensation” (1950) 50 Col. L. Rev. 300. 
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insurers now offer at airport terminals insurance for passengers up to 
$62,500.32 By buying from more than one insurer, up to $187,500 
coverage can be obtained. The cost of this insurance for domestic and 
some foreign transportation is 20 cents per $5,000. The cost of insur- 
ance for transportation to other foreign points is sold at a somewhat 
higher rate. The convenience and availability of this insurance is 
greater with respect to air transportation than with respect to any 
other form of transportation, either domestic or international.** 

The advantage of this machinery for making the larger recovery 
available to the passenger who wishes it, is that by this method only 
the people who want recoveries in high amounts incur the expense of 
such protection. The cost of the protection is not charged to those 
passengers who neither have the need for nor can qualify for higher 
recoveries.*4 


In summary, we have contrasted the advantages of continuing a 
uniform system of international law with the disadvantages the 
amended Convention would bring. Uniformity in this growing inter- 
national commerce offers many favorable advantages to the users and 
operators of American flag airlines, against which, however, must be 
weighed the effects of the limit on liability of the carrier for personal 
injury of passengers. These effects, we believe, are not very serious. 
The limit as increased by the Protocol, is a substantial concession to 
the objections raised to the original limit. The new limit is reasonable 
by several tests; it compares favorably with other statutory limits in 
the U. S. and permits a net recovery which compares well with net 
recoveries in other cases in the United States. For passengers who wish 
higher recoveries, adequate and convenient facilities are provided to 
afford them those opportunities. We urge, therefore, that the uniform- 
ity of international law established by the Warsaw Convention be 
continued by the early ratification of the Hague Protocol. 








32 Three insurers ieeiiiia accident policies available at airports are Associated 
Aviation Underwriters, New York; Continental Casualty, Chicago, Illinois; and 
Mutual of Omaha, Omaha, Nebraska. 

33 At railroad and bus line ticket offices, the traveler can buy an accident 
insurance policy for $10,000 for 25 cents per day, issued by the Travelers Insurance 
Company, Hartford, Connecticut. Travelers by vessel do not depart from “ter- 
minals” as do travelers by train, bus and airplane, but through authorized travel 
agents they can purchase accident insurance for as much as $55,000 for 180 days 
for $129.50, issued by Continental Casualty Company, Chicago, and a similar 
policy issued by the Home Insurance Company, New York. These latter policies 
insure against accidents occurring on and off of the vessel during the insured period. 

84“The main job of accident law is, therefore, to promote the well being of 
accident victims if this can be done without imposing too great a social cost in 
other directions . 

“Of prime iemertence is the fact that wherever there is widely held insurance, 
tort liability no longer merely shifts a loss from one individual to another but it 
tends to distribute the loss according to the principles of insurance, and the person 
nominally liable is often only a conduit through whom this process of distribution 
starts to flow. This does not at all mean that the loss disappears and does not have 
to be paid for. But it does mean that you ought to know who is paying for it, and 
in what proportions, before you can really see and evaluate what is going on even 
in terms of the fault principle.” 

“Accident Liability Reconsidered” F. James, Jr. (1948) 57 Yale Law Journal 
549, 569, 551-2. 
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CONFERENCES OF CARRIERS BY SEA: 
FREEDOM OF RATE FIXING 


By Rosert N. KHARASCH 


Partner, Galland, Kharasch & Calkins, attorneys at law, Washing- 
ton, D:.C. 


Introduction 


HE alphabet is not as old as international carriage by ship; prac- 

tical transport by air in foreign commerce is younger than most 
passengers. From a comparison of ages, one might expect that the 
behavior of air carriers, the laws and treaties governing their behavior, 
and the national or international agencies concerned with enforcing 
the laws and treaties would all be constructed after the model of the 
institutions long established on the seas. In the fixing of rates for air 
carriage just the contrary is true, and those concerned with inter- 
national air transport are rarely required to examine the state of 
maritime affairs. 


Nevertheless, it may be worthwhile for the readers of the JoURNAL 
oF AiR LAw AND COMMERCE to look briefly at the institutions of inter- 
national maritime carriage: similarities may supply precedents, while 
differences are useful to illuminate the reasons for difference. 


Accordingly, I propose to describe the groups of carriers—“‘confer- 
ences’”—which fix rates for the carriage of goods and persons in the 
foreign commerce of the United States, the laws of the United States 
which govern the behavior of carriers by sea, either individually or 
in conference, and the Federal agency which interprets and enforces 
the laws. Although the survey will be confined to the foreign commerce 
of the United States alone, the restriction is not severe. Conferences of 
carriers by sea exist throughout the world, but a full-fledged system 
of conference regulation is confined to the United States and perhaps 
a few other countries, notably post-war Japan, which has adopted the 
American system.! 


As a starting point, we might note the following characteristics of 
present-day international air carriage: 


(1) There is no freedom of the air; the first through fifth freedoms 
are to be obtained from governments by grant, not by right.? 


1The Marine Transportation Law of Japan (Law No. 187, June 1, 1949) is 
based in part upon the Shipping Act, 1916. In particular, Article 28 corresponds 
to Section 15 of the American Act, and Articles 28 (1)-(3) and 30 appear to be 
copies of Section 14 and 16-17. Marine Statute-Book of Japan (Chuwa Printing Co., 
Tokyo, 1952). 

An account of some pre-war attempts at regulation of ocean rates by various 
nations is provided in Chapter VI of Marx, International Shipping Cartels (Prince- 
ton University Press, 1953). 

2The five freedoms are set forth in the 1944 International Air Transport 
Agreement (“Five Freedoms Agreement”), 1945 U.S.Av.R.284. Consult Calkins, 
“The Role of the Civil Aeronautics Board in the Grant of Operating Rights in 
Foreign Air Carriage,’ 22 JOURNAL OF AIR LAW AND COMMERCE 253. 
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(2) All major international air carriers belong to the International 
Air Transport Association (IATA) and therein fix rates for 
the international carriage of passengers or goods. 


(3) Air carriers typically obtain foreign landing and traffic rights 
as a result of bilateral agreements; most countries except the 
United States in effect make adherence to IATA rates when 
fixed a condition of enjoyment of traffic rights. 

(4) An authorization issued by the Civil Aeronautics Board (sub- 
ject to the President’s approval) is required of any carrier— 
United States citizen or not—wishing to engage in interna- 
tional air transportation from or to the United States.? 

(5) The Civil Aeronautics Board in the United States has power 
to approve or disapprove the agreements “‘affecting air trans- 
portation” between any air carrier which is a citizen of the 
United States and any other carrier.4 IATA resolutions, in- 
cluding rate-fixing agreements, are thus subject to the inspec- 
tion of a Federal agency. 

(6) International air carriers must file tariffs with the Civil Aero- 
nautics Board, may change published rates only upon thirty 
days’ notice, and must observe the rates thus filed.® 

Of the six preceding paragraphs, only that numbered (5) is even 
remotely comparable to the state of things in international water car- 
riage. Both the statute law and the voluntary grouping of carriers are 
strikingly different. But the basic difference in air and water trans- 
portation lies in the ancient freedom of the seas. 

There are no numbered freedoms on the seas: the first principle 
is absolute freedom of a ship under any flag to operate between any 
two ports in any two different countries without benefit of bilateral 
treaty or certificate.6 The ship owner is not completely free, for in 
most countries, there are cabotage laws, preference, either explicit or 
understood, of the national flag carriers, restrictions of change of vessel 
registry (or on ownership of vessels), and the like,* but the right of 
any ship to free entry to the ports of every peaceful maritime nation 
is almost unchallenged.® 

This freedom of the seas has a profound effect on the economic 
climate of the business of ocean shipping. Since most of the laws to 


3 Civil Aeronautics Act of 1938, Sections 401, 402, 801 (49 U.S.C. 481, 482, 
i). 

4 Civil Aeronautics Act of 1988, Section 412 (49 U.S.C. 492). 

5 Civil Aeronautics Act of 1938, Section 403 (49 U.S.C. 488). 

6 Leaving aside treaties of Friendship, Commerce and Navigation. 

7 The United States by statute requires a 50-50 split of government-financed 
cargoes between United States-flag and foreign-flag ships: 46 U.S.C. 1241(b). 

United States laws are concerned with prohibiting the transfer of vessels to 
foreign registry. Norway, in contrast, requires that a Norweigan ship be at least 
six-tenths owned by Norwegian nationals: Laws Concerning the Nationality of 
Ships, p. 124 (United Nations, New York, 1955). 

8 Section 14a of the Shipping Act of 1916, 46 U.S.C. 813, discussed below, pro- 
vides for the closing of United States ports to foreign-flag carriers in continuing 
violation of the Section. Section 36, 46 U.S.C. 834, “authorizes” the Secretary of the 
Treasury to refuse clearance to vessels with open capacity but which have refused 
cargo. 
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be discussed are attempts to ameliorate this economic climate, a brief 
examination of the economics of ocean shipping is worthwhile here. 
A non-technical discussion is indicated. There is a recent and well- 
documented text by an economist—IJnternational Shipping Cartels, 
by Professor Daniel Marx—and almost all of what Professor Marx says 
is sound, but the professional’s style of attack is sometimes unhelpful: 


“Ocean shipping produces different products, all of which may 
be described as transportation service, which, in technical economic 
language, is described as the creation of place utility.’ 


Taking this as undoubtedly true, it is well to consider the differ- 
ences between ocean shipping and other methods of creating “place 
utility.” The differences are significant: 


“There is a tendency for complainants in regulatory proceedings 
before the [United States Shipping] Board to so rely upon deci- 
sions of the Interstate Commerce Commission as to give too little 
consideration to the fundamental differences between transporta- 
tion by rail and transportation by water, The unit of transporta- 
tion by rail is a car with a capacity of a relatively few thousand 
pounds. The unit of transportation by water is a ship, and the 
ships involved in the instant proceeding had an average cargo 
capacity of around seventy-five hundred tons. The comparative 
ease with which a railroad, by dropping or adding cars, can adjust 
its operations to slight fluctuations in tonnage moving is obvious. 
Moreover, railroads are semimonopolistic in character and in any 
given competitive field relatively few in number; while operators 
of vessels in foreign commerce of the United States may at any 
time and without warning be subjected to most severe competition 
by tramp vessels of any nation or by vessels chartered by shippers 
with large quantities of cargo to be transported. The exigencies 
of ocean transportation are many and largely peculiar unto such 
transportation. They can not be neglected by the steamship opera- 
tor if he is to survive, nor can the Board in arriving at its decisions 
fail to consider them.’’!° 


Economics 


There are, of course, a number of specialized ship types, ranging 
from supertankers and fully refrigerated ships to passenger liners and 
a projected intercoastal wine tanker. Passenger carriage is of some 
interest, but for present purposes we are chiefly concerned with the 
common carriage of dry cargo in unspecialized ships—that is, carriage 
for the public by “cargo liners” operating in “berth service,” as opposed 
to proprietary or “tramp” carriage. Some definiitions may be helpful: 


“Liner, berth, or regular service 

These terms, often used interchangeably, have reference to a 
service operating on a definite, advertised schedule, giving rela- 
tively frequent sailings at regular intervals between specific United 
States ports or range and designated foreign ports or range. 
Non-liner, irregular, or tramp service 

These terms have reference to operations of ships on an un- 
scheduled basis as cargo offers, usually carrying full cargo lots, 





9 Marx, op. cit. note 1, p. 
10 Atlantic Refining Co. v. _——— & Bucknall S.S. Co., 1 U.S.S.B. 242, 253. 
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generally of a single bulk commodity, with no restricted trading 
limits,” 

Although a legal distinction is drawn between the activities of 
cargo liners and tramps,” in fact the two types of operation are often 
competitive. There is a vast and active fleet of vessels available for 
charter throughout the world, and the same type of ship used in berth 
service is to a considerable extent the type used in tramp carriage. 
Thus, tramp and liner operators compete for the supply of tonnage 
(i.e., vessels). While tramps do not usually carry general cargo, except 
in full shiploads, liners can and do carry the bulk cargoes which are 
the tramp’s staple. Thus, there is effective competition for cargo. 

The importance of tramps should not be underestimated. Overall, 
liners carry the lesser part of American trade, at least by weight. In 
1955, liners carried 25,000,000 long tons of United States exports, or 
not even a third of the total of 89,700,000 tons, and only 16,000,000 
long tons of the 45,100,000 tons total of United States imports." 

In the foreign commerce of the United States, carriers under United 
States flag are by no means dominant. Only twenty-three percent of 
total export and import trade in 1955 moved on United States flag 
vessels.1* The reason, and the explanation of much of American ship- 
ping policy, is that a United States flag ship operates at a great cost 
disadvantage. The cost of operation of a standard ocean-going vessel 
may be $1000 a day or more higher under American flag than under 
the flag of a competing nation. This blunt business fact has necessi- 
tated the grant of subsidy to American cargo liner operators, has pro- 
duced an enormous increase in the tonnage registered under the 
“runaway” flags of Panama or Liberia, and has constantly influenced 
the administration of the shipping laws. For at sea, the high cost 
operator is protected only by the level of conference rates. 

The freedom of the seas is a freedom much exercised. Much of the 
foreign trade of the United States moves by what international air 
carriers would regard as “fifth freedom’ carriers. A Danish-flag 
steamship line, for example, runs its vessels Round-The-World west- 
bound, from United States Atlantic and Pacific coast ports, to the Far 
East, through the Suez Canal and the Mediterranean Sea and returning 
to United States Atlantic ports, carrying cargo between all ports on 
the way. Denmark is not on the itinerary. 





11 From “Review of Essential United States Foreign Trade Routes” p. 14 
(U.S. Department of Commerce Maritime Administration, May 1953). 

12 The Shipping Act, 1916 explicitly exempts tramps from regulation by pro- 
viding in Section 1 (46 U.S.C. 801) “that a cargo boat commonly called an ocean 
tramp shall not be deemed such ‘common carrier by water in foreign commerce.’ ” 

13“United States Foreign Water-Borne Commerce, A Review of 1955” p. 3 
(Bureau of the Census, September 1956). 

14 Jbid., p. 4. 

15 The fifth freedom set forth in the International Air Transport Agreement, 
note 2, above, is the grant by one state to the carriers of another state of “the 
privilege to take on passengers, mail and cargo destined for the territory of any 
other contracting state, and the privilege to put down passengers, mail and cargo 
coming from any such territory.” 











CONFERENCES OF CARRIERS BY SEA 291 


The combination of freedom of the seas and a free market for 
ships has, as might be expected, a violently unsettling influence on the 
level of rates for ocean carriage. The practical interchangeability of 
most dry cargo vessels, the obvious inflexibility of the world’s supply 
of tonnage at a given time, and the lack of any acceptable substitute 
for ocean carriage, all make maritime rates extremely sensitive to 
changes in demand. Tramp rates vary widely, liner rates are some- 
what more stable, while the gyrations of the tanker market have created 
famous post-war fortunes. 

Some idea of tramp and tanker rate behavior can be gained from 
the monthly index of world shipping rates compiled by the Norwegian 
Shipping News and published by The Journal of Commerce. Using 
July-December 1947 as an index of 100, in 1949-1950 the time charter 
rate for dry cargo ships was in the 60-70 range, in 1951 hit 250, in 
1952-1954 sank as low as 60-70 again, and in May 1956 was back up 
at over 200. ‘Tanker rates, on a different index, went from 50 in 1954 
and 62.6 in June 1955 to 204.5 in December of 1955. 

In short, just as tank warfare on the North African deserts per- 
mitted the exercise of the art of war in its purest form, unhindered 
by accidents of terrain, so the carriage of goods by sea still offers a 
near perfect model where the forces of classic economic theory can 
operate unchecked. Thus, a rate war at sea is not a milk and water 
affair of a few cents reduction in the dollar. In 1953 when a rate war 
broke out in the inbound trade from Japan to the West Coast of the 
United States, rates dropped rapidly to 30 to 40 percent of their pre- 
vious level until some lines were charging less to carry cargo across the 
Pacific than it cost to put the goods on and off a ship.'® 

This propensity of shipowners to operate below out-of-pocket costs 
appears to be dominant in all trades. Even the protected intercoastal 
trades have seen some of the most savage rate wars on record.17 A 
typical comment on a fairly mild rate war in foreign commerce is this 
description of the negotiations in July 1953 to form again the shattered 
Continental North Atlantic Westbound Freight Conference:1® 

“The present rate situation on the route is described as ex- 
tremely fluid. Not only have the former members taken to quoting 
their own rates as did the independents when the trouble began, 
but the conference itself has adopted an ‘open rate’ rule under 
which the three remaining members can quote freight charges 
unilaterally. 

“According to one source the rate levels on many of the most 
important commodities moved in the trade—including steel, the 
biggest of all westbound item(s) ; glass—have been cut very nearly 
to the bare handling costs by some lines.” 


It is only to be expected that competition so virulent would lead 
to private efforts to mitigate its effects, or, in plainer language, to fix 
the prices for the carriers’ services. International rate-fixing groups 





16 Docket 730, Statement of Japan-Ailantic and Gulf Freight Conference, 
4 F.M.B.—(Adv. p. 12), December 14, 1955. 

17 Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 404-8. 

18 From The Journal of Commerce, July 20, 1953. 
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of carriers—shipping “rings’’—were conceived before 1900.19 The doc- 
trines of classical economics predict just such a development. Adam 
Smith’s sour comment is famous: 

“People of the same trade seldom meet together, even for merri- 
ment and diversion, but the conversation ends in a conspiracy 
against the public, or in some contrivance to raise prices.”2° 

The modern device to permit the meeting of people in the business 
of carrying goods by sea is the voluntary rate fixing organization now 
usually called a conference. Conferences exist in commerce between 
all regions of the world. In trade to and from the United States they 
are subject to regulation by the Federal Maritime Board, the Agency 
charged with the enforcement of the Shipping Act, 1916. Both the 
Act and the Agency merit attention. 


The Statute and the Agency 


A combination of carriers to fix prices in the foreign trade of the 
United States would, without more, be a violation of the antitrust 
laws. However, Section 15 of the Shipping Act of 1916 (46 U.S.C. 
814) confers upon a Federal agency the power to approve agreements 
between carriers and thereby exempt actions pursuant to such agree- 
ments from the operation of the antitrust laws.*? All common carriers 
by water’? in trade touching the United States, American citizens or 
not, are required to file almost every agreement among themselves, 
and it is unlawful—with a penalty of $1,000 a day for every violation— 
to carry out any agreement which has not been approved or which has 
been disapproved. The agency is commanded to “disapprove, cancel, 
or modify” any agreement which it finds is ‘‘unjustly discriminatory or 
unfair” or “to operate to the detriment of the commerce of the United 
States.’’8 





19 Mogul Steamship Co. v. McGregor, [1892] App. Cas. 25. 

20 The Wealth of Nations, Book I, p. 128 (Modern Library Ed., 1937). 

21 In Isbrandtsen Co. v. United States, 211 F. 2d 51, 57 (C.A.D.C., 1954), cert. 
den. 347 U.S. 990, the court said: 

“| .. the Shipping Act specifically provides machinery for legalizing that which 
would otherwise be illegal under the anti-trust laws. The condition upon which 
such authority is granted is that the agency entrusted with the duty to protect the 
public interest scrutinize the agreement to make sure that the conduct thus legalized 
does not invade the prohibitions of the anti-trust laws any more than is necessary 
to serve the purposes of the regulatory statute. But until this is done, the agreement 
is subject to the operation of the anti-trust laws, under which price fixing agree- 
ments are illegal per se.” 

22 Section 15 extends to every “common carrier by water or other person sub- 
ject to this Act.” An “other person” is one “carrying on the business of forwarding 
or furnishing wharfage, dock, warehouse or other terminal facilities in connection 
with a common carrier by water” Section 1, 46 U.S.C. 801. 

23 There are some interesting differences between Section 15 and Section 412 
of the Civil Aeronautics Act (49 U.S.C. 492): 

(1) Section 15 applies to carriers of all nationalities, Section 412 to United 
States citizen “air carriers”; 

(2) Section 15 applies to agreements among water carriers or “other persons 
subject to this Act,” Section 412 both to agreements between air carriers and be- 
tween an air carrier and an “other carrier”; 

(3) Unapproved agreements are made expressly illegal by Section 15; Section 
412 contains no such provision; 

(4) Under Section 15 the Maritime Board may approve or “disapprove, cancel, 
or modify” any agreement; under Section 412 the Civil Aeronautics Board may 
only approve or disapprove. 
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Like all the maritime statutes of the United States, the Shipping 
Act, 1916 is something of a miscellany. Section 15 applies only to 
carriers acting jointly, but other sections restrict actions either indi- 
vidual or joint, and here again the law applies to all carriers, whether 
or not United States citizens. One of the most important portions of 
the Act is Section 14 (46 U.S.C. 812) which successively prohibits the 
following commercial weapons: 


(1) Payment of deferred rebates to shippers;** 
(2) Use of a “fighting ship” to drive competitors out of the trade;*5 


(3) Retaliation against shippers by refusing space or by “resort to 
other discriminating or unfair methods because such shipper 
has patronized any other carrier . . . or for any other reason.” 


(4) Making of contracts discriminating between shippers based on 
the volume of freight offered, or unjust discrimination against 
any shipper in the matter of cargo space, cargo handling, or 
claims settlement. 


Moreover, Section 16 of the Shipping Act prohibits carriers alone 
or together from giving preference to particular persons, localities, or 
traffic, from allowing transportation to be obtained at reduced rates 
by false billing, and from inducing discriminatory rates of insurance 
(46 U.S.C. 815). Finally, Section 22 (46 U.S.C. 821) gives the agency 
full powers to hear complaints and order payment of reparation to 
any person for the injury caused by any violation of the Act—a func- 
tion not granted to the Civil Aeronautics Board.*® 


This massive authority conferred by the Shipping Act, 1916, was 
originally administered by the United States Shipping Board, and 
successively by the United States Shipping Board Bureau of the Depart- 
ment of Commerce, the United States Maritime Commission, and now 
by the three-member Federal Maritime Board.?* While the Maritime 








24 A deferred rebate is, of course, a return of money sometime after carriage 
is complete if the shipper has meanwhile complied with the rebate agreement. 

A simultaneous rebate is also outlawed by Section 16 (second) (46 U.S.C. 815), 
as an allowance of transportation below the “regular rates or charges then estab- 
lished on the line .. . if the rebate is induced by “unjust or unfair device or means.” 

25“The term ‘fighting ship’ in this Act means a vessel] used in a particular 
trade by a carrier or group of carriers for the purpose of excluding, preventing, 
or reducing competition by driving another carrier out of said trade.’”’ Shipping 
Act, 1916, Section 14 (second), 46 U.S.C. 812. 

26 The procedure for collecting reparations is clumsy. After obtaining an order 
in a proceeding presumably once subject to judicial review, the prevailing party 
must then take the Board’s findings and order to a District Court, where they are 
only “prima facie evidence of the facts therein stated’—Shipping Act, 1916, Sec- 
tion 30, 46 U.S.C. 829. See Hernandez v. Arnold Bernstein, 116 F. 2d 849 (C.C.A. 
2d, 1941). 

The Civil Aeronautics Board’s lack of reparations power tends to restrict its 
jurisdiction over unified agreements: Slick Airways v. American Airlines, 107 F. 
Supp. 199 (D.C.N.J., 1951), app. dis. 204 F. 2d 230, cert. den. 346 U.S. 806. Compare 
with Slick the result in American Union Transport v. River Plate & Brazil Confer- 
ences, 126 F. Supp. 91 (S.D.N.Y., 1954), aff’d. 222 F. 2d 369. 

27 The decisions of the chain of agencies are cited, respectively, U.S.S.B., 
U.S.S.B.B., U.S.M.C., F.M.B. (or M.A.) and are bound in a series of four volumes, 
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Commission combined administrative and regulatory powers the Mari- 
time Board has now received most of the quasi-judicial functions, while 
the Chairman of the Board, who is also the Maritime Administrator, 
exercises most administrative authority.?® 

The powers of the Board and Administrator far exceed those first 
granted in 1916. In the Merchant Marine Act, 1920, the agency 
received vague but plenary power: 

“To make rules and regulations affecting shipping in the for- 
eign trade not in conflict with law in order to adjust or meet 
general or special conditions unfavorable to shipping in the foreign 
trade, whether in any particular trade or upon any particular route 
or in commerce generally and which arise out of or result from 
foreign laws, rules, or regulations or from competitive methods or 
practices employed by owners, operators, agents, or masters of 
vessels of a foreign country. . .”2° 


The Merchant Marine Act of 1920 also added a new Section 14a 
(46 U.S.C. 813) to the Act of 1916. This Section 14a, surely one of the 
most curious in American regulatory law, is directed only toward car- 
riers not citizens of the United States. These foreign carriers are to 
suffer the extraordinary sanction of refusal of the right to enter United 
States ports for either of two offenses: 


(1) Continuing violation of Section 14—that is, granting deferred 
rebates or the like in the foreign commerce of the United 
States; or 


(2) Belonging to a conference covering commerce between foreign 
ports (not in the foreign commerce of the United States) 
which conference uses deferred rebates and refuses to admit 
United States citizen carriers to membership. 


In other words, this section assures to United States carriers the 
right to engage (in trade between foreign ports) in practices flatly 
outlawed in the foreign trade of the United States. 

Besides its duties under the Shipping Act, 1916, the Maritime 
Board exercises important functions under the Intercoastal Shipping 
Act, 1933 (46 U.S.C. 843), the Merchant Ship Sales Act of 1946 (50 
U.S.C.A. App. 1738), and the Merchant Marine Act of 1936 (46 
U.S.C. 1101) , with the Maritime Administrator having parallel execu- 
tive authority. 

Taken together the Maritime statutes give the Board and Adminis- 
trator enormous powers over American and foreign-flag shipping. 
Thus, through its power to charter for private operation the more 
than 2,000 ships in the national defense reserve fleet®® the Board could 
break the level of rates in the world’s shipping markets. Given the 
necessary appropriations, the maritime agencies may build and sell 
ships, establish shipping services, and grant construction or operating 





28 Reorganization Plan No. 21 of 1950, 5 U.S.C.A. 1883—15 and 46 U.S.C. 1111, 


ote. 
29 Merchant Marine Act, 1920, Section 19, 46 U.S.C. 876. 
80 Merchant Ship Sales Act of 1946, Section 5(e), 50 U.S.C.A. App. 1738 (e). 
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differential subsidies to American companies to equalize their con- 
struction or operating costs with those of their foreign competitors. 
The Administrator’s power extends to the granting or withholding of 
permission to transfer United States flag ships to foreign registry.® 
The agencies issues several forms of insurance, design prototype ships 
and inspect nautical schools.** The list could be extended. 

The Board’s right to exercise any of this complex of powers has 
been repeatedly affirmed by the Federal courts. In an almost unbroken 
line of cases, some of them landmarks of administrative law, the courts 
have held that the Maritime Board and its predecessors have exclusive 
primary jurisdiction to consider almost any aspect of Maritime regu- 
lation.*4 

But, in spite of this imposing array of statutory powers, the pub- 
lished reports of the Maritime Board and its predecessors, covering 
forty years of regulation, now amount to only four volumes, with only 
a portion of the decisions devoted to the problems of a conference 
system and the administration of the 1916 Act. This sparse record may 
reflect a lack of public knowledge of the provisions of the law, or 
successful informal controls by the Government agencies, or official 
lassitude. Or the reason may be that the conference system has worked 
smoothly. At any rate, conference agreements are public information, 
and there is no need to wait for litigation to inspect the agreements 
the Board has approved. 


Approved Agreements 


There are what must appear to be, to those who live with IATA, 
a great number of agreements creating conferences which have been 
approved by the Maritime Board and its predecessors—well over one 
hundred. 

Usually, there is a separate grouping of carriers for each “‘trade,” 
with the word “trade” being flexible, but meaning, usually, commerce 
between a coast of the United States and one or more countries. In 
most major trades there are both outbound and inbound conferences 
established by separate agreements, often domiciled at opposite sides 
of an ocean. Even a conference with headquarters in Europe, com- 
posed entirely of non-citizens, files its agreement in Washington if it 
covers the carriage of cargo to the United States. 

Besides these so-called “organic” conference agreements, several 
other classes of agreement are filed for approval by the Maritime Board. 
There are inter-conference agreements which weave some conferences 
into super-conferences, or provide for some working arrangement 
between conferences in closely-linked trades. Again, there are a fair 





31 Merchant Marine Act, 1936, 46 U.S.C. 1101 et seq. 

32 Shipping Act 1916, Sections 9, 37; 46 U.S.C. 808, 835. 

33 34 U.S.C. 1123 a-e. 

34 Far East Conference v. United States, 342 U.S. 570; United States Naviga- 
tion Co. v. Cunard Steamship Co., 284 U.S. 474; United States v. American Union 
Transport, 327 U.S. 487; State of California v. United States, 320 U.S. 577. 
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number of revenue pooling agreements among individual lines, and 
agreements for limitation of sailings, or apportionment of cargo. In 
addition, there are numerous petty arrangements between one carrier 
and another for the trans-shipment of goods and the like. However, 
the basic pattern is one conference agreement for each trade, establish- 
ing a voluntary association with the sole professed purpose of elimi- 
nating intra-conference competition by fixing rates. 


After filing of any agreement with the Maritime Board, the Board’s 
practice now is to insert a notice of filing in the Federal Register, 
inviting comments or protests. Dual-rate agreements, to be discussed 
below, are subject to a special order requiring a statement of reasons 
to be filed.*° ‘The Board may or may not order a hearing if one is 
demanded, but will usually wait to receive comments or requests for 
hearing before approving an agreement. 


Once the “organic” conference agreement has been filed, the Mari- 
time Board does not pass upon each action of each conference changing 
a rate. The Maritime Board regards agreement upon a single rate as 
“interstitial” and already approved by the approval of the practice of 
joint rate setting.“ But, any agreement affecting outsiders—going 
beyond mere control of intra-conference competition—is not “inter- 
stitial,” and must be separately approved.*? 


While the Board receives a flood of minutes of conference meetings 
(most agreements include a provision that minutes will be sent to the 
Board) ,** there is no requirement, either statutory or by formal Board 
Order, that minutes be submitted. In fact, the Board’s regulations 
stipulate that “statements of routine arrangements” are not accepted 
for ‘formal filing’ but “may be received as information.’’*® 


There is no rigidity—there are no requirements—for internal con- 
ference arrangements, although the Board will occasionally indicate 
its displeasure with particular practices, such as voting by inactive 
members.*® A conference may make its decisions by unanimous or 
merely majority vote;*! it may fix some or all of the rates in its trade, 
but once rates are fixed the agreement almost always provides for a 
rigid adherence by the membership, enforced—at least potentially— 
by a system of fines or, ultimately, expulsion. 

From time to time the Board in the course of an investigation will 
admonish conferences to conduct themselves properly, as by self-polic- 
ing to prevent false billing,4? or to remember: 





35 General Order 76, 46 C.F.R. 236. 

36 Isbrandtsen Co. v. United States, 211 F. 2d 51, 56 (C.A.D.C., 1954), cert. den. 
347 U.S. 990. 

37 Docket 767, Agreement and Practices Pertaining to Brokerage, Report on 
Motions for Interim Order, (December 2, 1955), Report on Petition for Reconsidera- 
tion (June 8, 1956). 

38 Section 15 Inquiry, 1 U.S.S.B. 121. 

39 46 C.F.R. 222. 16. 

40 Agreement No. 7790, 2 U.S.M.C. 775, 779. 

41 Pacific Coast European Conference Agreement, 3 U.S.M.C. 11, 19. 

42 Rates from Japan to United States, 2 U.S.M.C. 426, 437. 
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“ * * * While there is no detailed description of the duties 
imposed upon conference members by Section 15 of the Shipping 
Act, 1916, it seems appropriate to state that the advantages of 
group action in rate matters and exemption from the antitrust laws 
with the subsequent elimination of competition, flowing to carriers 
by approval of a conference agreement, are not gratuitous grants. 
They are intended, in furtherance of the policies of the Shipping 
Act, to develop and encourage the maintenance of a merchant 
marine and to build up the commerce of the United States, and 
they, therefore, place upon conference members the duty to consider 
shippers’ needs and problems, and to provide for the orderly receipt 
and careful consideration of shippers’ requests with full oppor- 
tunity for exchange of views.’’43 


Using the privilege of exemption from the antitrust laws, confer- 
ences proceed to fix rates, and to accumulate rates into tariffs. This 
much is not astonishing. But the legal results of tariff publication are 
bizarre in the extreme, and worth separate treatment. 


Tariffs and Rates 


The legal consequences of publication of a maritime tariff are 
unknown to other forms of transportation, for a maritime tariff need 
not be published, and in large part a maritime tariff has no legal effect. 
The current formal regulations of the Maritime Board do not require 
the filing of any tariffs in foreign commerce.** The Board’s published 
order demands only that outbound rates charged must be reported 
within thirty days after a ship has sailed.** Inbound rates need not 
even be reported.4¢ Thus, although most conferences do publish 
tariffs, and do give advance notice of rate changes, they need not do 
so, and a shipper could conceivably send his cargo to the dock to find 
the rate halved—or doubled—when the ship arrives.** 


Consistent with the absence of any tariff filing requirement, the 
Board holds that the Shipping Act does not make it unlawful for 
carriers in foreign commerce to charge more than published rates.*8 
However, it is unlawful to charge less than “regular rates” if this is 





43 Pacific Coast-European Rates and Practices, 2 U.S.M.C. 58, 61. 

44 The Intercoastal Shipping Act, 1933, 46 U.S.C. 848, establishes a conven- 
tional tariff filing system (30 days notice of rate changes, suspension powers, 
tariffs to be observed, rates must be reasonable) for the off-shore domestic trades— 
Alaska, Hawaii, Puerto Rico—and is administered by the Federal Maritime Board. 

45 46 C.F.R 235, issued following Section 19 Investigation, 1935, 1 U.S.S.B.B. 
470. 


46 On March 9, 1956, the Board issued a notice of proposed rule-making (Docket 
789) proposing to require the filing of all inbound rates. 

In Docket 783, Section 19 Investigation—Pacific Coast European Trade, the 
Board is proposing a rule requiring tariffs of Pacific-Europe carriers to be changed 
before actual rates are changed. 

47“, | . [T]his company neither published a tariff nor maintained a rate 
schedule, its rates being made from day to day at whatever level seemed necessary 
to get the business away from the conference carriers.” Section 19 Investigation, 
1985, 1 U.S.S.B.B. 400, 479. 

48 Afghan-American Trading Co. v. Isbrandtsen Co., 3 F.M.B. 622; United 
Nations v. Hellenic Lines Limited, 3 F.M.B. 781; Huber Mfg. Co. v. Stoomvaart 
Maatschappij “Nederland,” 4 F.M.B. 348. 
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“unfair” among shippers.‘ A shipper may thus complain of over- 
charges and have a carrier ordered to pay reparation by the Board only 
where the carrier has actually discriminated, that is, charged different 
rates to two shippers similarly situated—the so-called ‘‘triangular” 
relation.®° 

It should be clearly understood that Congress nowhere confers upon 
the Board the right to control rates. ‘The modest 30-days-after report- 
ing regulation was not issued until July, 1935, after investigation, and 
under authority of Section 19 of the 1920 Act, as a ‘‘rule or regulation” 
to “meet . . . conditions unfavorable to shipping . . . result (ing) from 

. competitive methods” of foreign-flag operators. ‘The Board’s cur- 
rent view is that it can do nothing to prevent rate-cutting by a single 
line, absent discrimination: 

“We look with disfavor on the practice of quoting rates by 
differentially lower amount or percentage than the rates of com- 
petitors but find it, without more, not within the scope of Section 
36."% 


On the other hand, the Maritime Board and its predecessors have sev- 
eral times claimed jurisdiction over the level of rates set by conferences. 
While it must be admitted that no reported case strikes down a con- 
ference rate, yet the agency has said both: 

“An unreasonably high rate is clearly detrimental to the com- 
merce of the United States, and upon a showing that a conference 
rate in foreign commerce is unreasonably high the [Board] will 
require its reduction to a proper level. If necessary, approval of 
the conference agreement will be withdrawn.’’52 


and: 

“Had the power been given this [Board] to compel complain- 
ant, defendants, and all other carriers in the trade to raise their 
rates, the situation is such that the power would now be exercised. 
Were the agreement under consideration actually responsible for 
the low rates in the trade, the [Board’s] course of action under 
existing power would also be clear. There is nothing in the record, 
however, to warrant the conclusion that the agreement has brought 
about the unremunerative rate level. On the contrary . . .”’53 


By definition, an effective conference succeeds in raising the level 
of rates, and over the years one might expect many shippers to have 
attacked the level of conference rates, either by filing formal com- 
plaints or at least in testimony before the Maritime Board or the 
Congress. Surprisingly, this is not so, and many shippers seem to 
believe in strong conferences. The accepted explanation of the para- 
dox is that a single stable conference rate charged to all, even if high, 
is preferable for most shippers to a choice of a number of unstable 





49 Prince Line v. American Paper Exports, 55 F. 2d 1053 (C.C.A. 2d, 1932); 
see United Nations v. Hellenic Lines Limited, 3 F.M.B. 781, 786-7. 

50 Anglo Canadian Shipping Co. v. Mitsui Steamship Co., 4 F.M.B. 535, 537. 

51 Jbid., at 542. 

52 Edmond Weil v. Italian Line “Italia,” 1 U.S.S.B.B. 395, 398. See also Pacific 
Coast—River Plate Brazil Rates, 2 U.S.M.C. 28, 30. 

58 Seas Shipping Co. v. American South A frican Line, 1 U.S.S.B.B. 568, 583. 
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rates, when a competitor, particularly a larger competitor, may obtain 
an advantage."4 


That conferences do produce a relative rate stability seems unques- 
tionable. In the trans-Atlantic trades, for example, there was a general 
fifteen percent advance in April 1955, a ten percent advance in Febru- 
ary 1956, with an additional ten percent rise announced but not to be 
effective until February 1957.55 Such stability may be obtained—and 
was in the example—in the face of some non-conference competition, 
at least when cargo is plentiful. To meet outside competition, how- 
ever, most conferences will try to prevent the non-conference carriers 
from obtaining cargo, with the favored device being some form of 
dual rate system. 


Dual Rates 


Any conference must suffer the divisive forces working on a rate 
fixing group. Even without the prospect of outside competition, the 
temptation is present for any conference member to resign and under- 
quote the conference rates in order to obtain more or better cargo. 
As in most commercial activities, it pays to be an independent operat- 
ing ‘under the umbrella” of the prices fixed by the majority.°* When 
to this natural temptation is added the prospect of new competition 
produced by the traditional freedom of entry into any trade, the life 
expectancy of most conferences would seem to be short. 

We have seen that the Shipping Act, 1916, denies to carriers serv- 
ing the United States almost all of the readily apparent means of con- 
trolling non-conference competition. The traditional and apparently 
effective device of the deferred rebate, while still in favor with con- 
ferences operating in foreign-to-foreign trade as a means of tying 
shippers to the conference lines,*’ is flatly prohibited, calling forth a 
rueful official comment on: 

“The vulnerability of our conferences which, by the Shipping 

Act, 1916, are prohibited from using the deferred rebate system 


employed almost universally in the export trade of other countries 
as a protection against such competition.’’5§ 





54 See “Merchant Marine Study and Investigation” Sen. Rep. 2494, 81st Cong. 
2d Sess., at p. 85. 

55 The Journal of Commerce, October 15, 1956, p. 1. 

56 “Unlike the railway carrier, the ocean carrier is unable to add or eliminate 
cargo carrying units in adjustment to the variations of cargo offerings. Since the 
ship is a single carrying unit, the carrier’s costs, exclusive of cargo handling costs 
are fixed. Costs per unit of cargo carried vary in inverse proportion to cargo car- 
ried. Accordingly, the rate cutter, particularly in times of relative cargo shortage 
and intense carrier competition is able profitably to fill his vessel, although he might 
not be able to realize a profit with less than a shipload.”—-Chairman Morse, dis- 
senting in Docket 748, Statement of Trans-Pacific Freight Conference of Japan, 
4 F.M.B.— (Adv. p. 28-9, December 19, 1955). 

57 A deferred rebate system in the cotton trade from Egypt to India and Pakis- 
tan is described in Isbrandtsen Co. v. American Export Lines, 4 F.M.B. 442. The 
gag of rebate was 30 shillings of a total rate of 155 or 170 shillings per 100 

ilos. 

58 Section 19 Investigation, 1985, 1 U.S.S.B.B. 470, 490. 
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Forbidden the deferred rebate, the most effective weapon left to con- 
ferences, and the focus of intense postwar litigation, is the dual rate, 
or contract /non-contract, system. 


In a dual rate system, shippers who sign contracts pledging to 
patronize conference lines are entitled to preferential ‘“‘contract”’ rates. 
Shippers who will not sign the contract are charged a second and 
higher set of “‘non-contract” rates. Generally, the contracts guarantee 
up to 90 days notice of proposed rate increases—an advantage not to be 
minimized. A dual rate system will be effective only where the con- 
ference lines provide a large majority of sailings in a trade and where 
most shippers require frequent service. Thus, a dual rate system could 
not be expected to work where the “independent” lines provide more 
service than the conference lines, nor is a dual rate system appropriate 
for passenger traffic.®® 


Further, the dual rate system is not effective in stabilizing rates on 
commodities which are frequently carried in full shipload lots by 
tramps. Any shipper regularly able to fill an entire ship with his cargo 
can insist that the conference lines meet the going tramp rate. But 
where shippers require frequent service and an independent rate cutter 
offers a relatively small proportion of sailings in the trade, the dual 
rate system is thought to be extremely effective. 

After an early period of indecision,® the Maritime Board is com- 
mitted to the proposition that the dual rate system is both legal and 
often the appropriate remedy for an unsettled trade. Although the 
Board once claimed an agreement to adopt a dual rate system was an 
“interstitial” agreement not requiring Board approval, it is now 
accepted that prior approval from the Board is necessary. 


Opponents of the dual rate system have argued. that no matter what 
the Board finds, the system is per se illegal because it discriminates 
between the signing and the non-signing shipper, which is said to be 
contrary to Section 14 of the Shipping Act, 1916. In spite of the long 
history of the dual rate system, there has as yet been no explicit holding 
by a court that the system is legal®*—an anomaly which may be resolved 
by a case now pending in the District of Columbia Court of Appeals.® 





59 W. M. Sheehan, “Exclusive Patronage Contracts in International Air Trans- 
portation,” 21 JoURNAL OF AIR LAW AND COMMERCE 159, 173, suggests that a dual 
rate system “could be a sound and desirable development in international air cargo 
transportation.” 

60 Compare Eden Mining Co. v. Bluefields Fruit & S.S. Co., 1 U.S.S.B. 41 
(1922), condemning dual rates as a discrimination, with Rawleigh v. Stoomvaart, 
etc., 1 U.S.S.B. 285 (1933). The early decisions are all canvassed in the  * in 
Docket 730, Statement of Japan-Atlantic and Gulf Freight Conference, 4 F.M.B 
(December 14, 1955). 

61]sbrandtsen Co. v. United States, 211 F. 2d 51 (C.A.D.C., 1954) ; Doeket 767, 
Agreements and Practices Pertaining to Brokerage, Report on Motions for Interim 
Order, 4 F.M.B.—(November 30, 1955). 

62 On appeal of the decision in Jsbrandtsen Co. v. United States, 96 F. Supp. 
883, where the issue of per se illegality was argued, the Supreme Court split four 
to four—312 U.S. 950. Sheehan, op. cit. note 59, argues that the courts wil! and the 
Civil Aeronautics Board should approve dual rate systems. 

63 This is the Japan-Atlantic and Gulf case, discussed in the next paragraph 
of the text. 
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[While this article was in proof, the United States Court of Ap- 
peals for the District of Columbia Circuit did decide the pending case 
just referred to above. On November 9, 1956, in Isbrandtsen Com- 
pany v. United States, No. 13027, the court held that Section 14, Third, 
of the Shipping Act, 1916, makes dual rate contracts illegal because 
retaliatory, and therefore held the dual rate system unapprovable by 
the Maritime Board. The Supreme Court will of course be asked to 
review this decision and may at last come to grips with the legality of 
the dual rate system. ] 


While the Board has usually approved the use of dual rates in 
foreign commerce, approval is not automatic. In a recent major 
case a two to one majority of the Board refused the use of dual rates 
to the Trans-Pacific Freight Conference of Japan,® covering the in- 
bound trade from Japan to the Pacific Coast of the United States. 
Almost simultaneously, the Board approved the use of a dual rate 
system by the Japan/Atlantic and Gulf conference, in the inbound 
trade from Japan to the Atlantic and Gulf coasts of the United States.® 


Both conferences proposed a 914% spread between the contract 
and non-contract rates. In both cases the same independent line had 
been underquoting conference rates and in both cases the Japanese 
Fair Trade Commission had expressed approval of the 914% contract / 
non-contract differential. Before the Board’s decisions were issued, 
both conferences’ rates had been “opened’’—that is, members were 
left free to quote rates individually—and rate wars had followed. 


However, in the one case the majority of the Board disapproved 
the system as not necessary to meet competition, and blamed the rate 
collapse of the trade not on outside competition but on an over- 
tonnaging of the trade. In the other case, the Board found the 
dual-rate system to be ‘‘a necessary competitive measure to offset 
non-conference competition in this trade.” The 914% spread was 
approved as large enough to protect the conference but not so large 
as to force the non-conference competitor out of business—or it might 
be better to say, to force the competitor out of business as an inde- 
pendent, for an independent is free to join any conference supervised 
by the Maritime Board. 


Admission to Conferences 
Absent a dual-rate system or some other effective tying arrange- 


ment, conference members obviously would want to have their con- 
ference contain all carriers in a trade. But given the existence of a 





64 In domestic commerce, the Board’s predecessors disapproved the use of dual 
rates: Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400; Gulf Intercoastal Con- 
yg Rates, 1 U.S.S.B.B..524, aff’d sub nom. Swayne & Hoyt v. United States, 300 

S. 297. 

65 Docket 743, Statement of Trans-Pacific Freight Conference of Japan, 4 
F.M.B.— (December 19, 1955). 

66 Docket 730, Statement of Japan-Atlantic and Gulf Freight Conference, 4 
F.M.B.— (December 14, 1955). 
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successful dual-rate system, conference membership takes on a valuable 
glitter; membership may be the only way to obtain cargo. Time after 
time in such situations conferences have tried to refuse entry to 
newcomers. 

With very few exceptions—none of any importance®*’—the Maritime 
Board and its predecessors have insisted upon the instant admission 
to every conference of all “qualified” applicants, and the qualifications 
are limited to an intent to operate as a common carrier in the trade 
and willingness to pay the admission fee most conferences require.® 
Even this fee has been kept to a minimum; $5,000 is too high, but 
$250 is acceptable. 

The policy of free admission to all conferences under the Maritime 
Board’s jurisdiction has been adopted in the face of frequent explicit 
findings that trades are overtonnaged, and that entry of still another 
carrier would increase the surplus of capacity: 

“We are urged to consider, as determining factor, whether the 
trade is adequately tonnaged. But this factor cannot be controlling 

for the reason that if adequacy of existing service is to prevent 

new lines from engaging in the trade, carriers already in the serv- 

ice could perpetuate their monopoly by the simple and expedient 

method of continuing to maintain adequate service.” 


The Board continues to go to some lengths to protect the policy 
of free admission. An investigation has been ordered of a conference 


which made it a condition of membership that the applicant withdraw ° 


from pending litigation before the Board wherein the applicant op- 
posed the conference position.’ The applicant agreed and is now a 
conference member, but the Board still questions the condition upon 
membership. 

Freedom to engage in a trade, freedom to enter conferences, com- 
bined with conference power to fix rates, may in time result in vessels 
being placed in service beyond the needs of a trade.*? To deal with this 
overtonnaging, a number of devices are available. 


Pools and Traffic Division 


An agreement to pool revenue, together with a limitation on num- 
ber of sailings, is one obvious solution to overtonnaging of a trade by 
the members of the pool. The Maritime Board has approved a number 





87 Hind, Rolph & Co. v. French Line, 2 U.S.M.C. 188, reopened 2 U.S.M.C. 280, 
is an aberration. The Maritime Commission first refused to order Brodin Line ad- 
mitted to membership in three conferences. The case was then reopened and declared 
moot, and subsequently “distinguished” in Olsen v. Blue Star Line, Limited, 2 
U.S.M.C. 529, 533. 

68 The latest case is American-Hawaiian Steamship Co. v. Intercontinental 
Marine Lines, 4 F.M.B. 160. In Black Diamond Steamship Corp. v. Compagnie Mari- 
time Belge, 2 U.S.M.C. 755, the Commission ordered the removal of a provision in 
conference agreements which limited admission to carriers already operating. 

69 Pacific Coast European Conference Agreement, 3 U.S.M.C. 11, 14. 

70 Waterman S.S. Corp. v. Arnold Bernstein Line, 2 U.S.M.C. 238. 

71 Docket 792, Agreement and Practices Pertaining to Limitation of Member- 


ship. 

72So Marx, op. cit. note 1, at 301: “The combination of competition with 
monopolistically determined prices, however, is apt to encourage the operation of 
redundant tonnage.” 
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of pooling agreements, and consideres them “not per se unlawfully 
discriminatory or a violation of the Shipping Act, 1916.7 

While a pool is the final step in eliminating intra-conference com- 
petition, participation in pools is not confined to conference carriers. 
In a 1939 investigation of part of the elaborate pre-war network of 
trans-Atlantic pools the Board’s predecessor approved agreements be- 
tween conference lines and a rate-cutting independent. By use of a 
revenue pool from which the independent regularly received pay- 
ments, and a limitation on sailings, the independent’s competition 
was controlled. At the same time the independent continued to under- 
quote, thus “protecting the conference lines against competition from 
tramps or others outside of the conferences... 4 

A variant method of avoiding intra-conference competition is the 
cargo pool, where the actual liftings of one or many commodities are 
apportioned in an agreed ratio. Other variations on the theme exist, 
such as agency arrangements among competitiors,”> division of ports 
to be served, ** or alternate sailing agreements.”7 

Since price competition among conference members is already 
eliminated, the effects of a pool on rates are not immediately visible. 
Recently, the Maritime Board has found that there is “substantial 
competition” between members of a revenue pool, notwithstanding 
that both lines are also members of the same conference.’® Nevertheless, 
it is plain that a pool does reduce the threat of potential competition 
between carriers, and no doubt allows the members to present a 
stronger front to shippers seeking rate reductions. 

Ordinarily the purpose of a pool is best served when all competing 
carriers are members, but mere membership in a pool usually confers 
no apparent competitive advantage against outsiders. Following this 
reasoning, the Maritime Board holds that a pool, unlike a conference, 
need not be opened to all who apply.” 


Borderline Cases 


Conferences, dual rates and pools are all legal steps toward increas- 
ing the economic power of carriers through joint action. It is only 
natural that new ways to use the joint power of conferences have been 
proposed, and that some such attempts have been challenged before 
the Maritime Board. 

For example, the purpose of a conference is conventionally said to 
be the fixing of rates for what carriers sell, but there have been re- 
peated attempts to use the conference machinery to control the price 
to be paid for at least one important item the member lines buy: the 
services of freight forwarders and brokers. An individual carrier is 





73 West Coast Line v. Grace Line, 3 F.M.B. 586, 596. 

74 Agreements 1438 and 5260-5264, 2 U.S.M.C. 228, 237. 

75 American Export Lines—Section 804 Waiver, 4 F.M.B. 379. 

78 Lykes-Harrison Pooling Agreement, 4 F.M.B. 515. 

77 Moore-McCormack-Swedish Lines Sailing Agreement, 4 F.M.B. 559. 

78 Lykes-Harrison, op.cit. note 76, Moore-McCormack, op.cit. note 77; Grace- 
C.S.A.V. Pooling Agreement, 4 F.M.B. 528. 

79 West Coast Line v. Grace Line, 3 F.M.B. 586. 
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of course free to pay a ‘“‘brokerage”’ fee or not, as it chooses. In order 
to avoid the competitive pressure to pay brokerage, conferences have 
adopted prohibitions against payment by members. The Maritime 
Board has disapproved outright prohibitions as resulting in ‘“‘detri- 
ment to the commerce of the United States in that it has had and will 
have a serious effect upon the forwarding industry.’’*° It is acceptable, 
though, to adopt a concerted prohibition which does not restrict 
brokerage to less than the customary 114%. In practical effect, the 
Board has prescribed a reasonable brokerage rate for carriers to pay. 

The shipper’s commitments in the exclusive patronage contracts 
under a dual-rate system have presented another problem in extension 
of power. A major question is whether a conference can apply the 
contract to F.O.B. or F.A.S. shipments, and thus require the contract 
shipper to have his customers abroad ship on conference lines. The 
Board has so far held that contract rates do not and should not apply 
to F.O.B. or F.A.S. shipments unless the buyer is a “contract signa- 
tory.’’*! But: 


“We do not here state that we may never approve of a Shipper’s 
Rate Agreement which requires its signatories to ship exclusively 
via conference vessels all goods sold by such signatories for export 
in the trade served by the Conference, whether sold on F.O.B., 
F.A.S., C.I.F., or C. & F. terms. Such an agreement, like the dual 
rate system itself, would depend, for approval, on the competitive 
need shown to exist, in keeping, however, with the command of the 
court in Jsbrandtsen v. United States, 211 F. 2d 51, 57 (C.A., 
D.C. Cir. 1954) that a concerted conduct approved by us and thus 
exempted from the anti-trust laws must not offend the spirit of 
those laws any more than is necessary to serve the purposes of 
the act.’’8? 


At least one conference has tried to fight outside competition by 
establishing a list of “approved” freight forwarders and brokers. Only 
those on the list could receive the usual brokerage fees, and any for- 
warder-broker shipping via a non-conference carrier lost his place on 
the list. Thus far, the Board has declared the establishment of such 
a list to be an unapproved agreement, and has not approved the 
scheme.*? 

Perhaps the most significant means of extending conference power 
is the agreement between conferences. Such agreements may purport 
to do no more than establish a common administrative organization 
for several conferences. In an intermediate stage, conferences which 
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compete for goods originating at common inland points may agree 
either to co-operate in fixing rates or to charge identical rates. Finally, 
conferences may agree to offer a single exclusive patronage contract. 
Examples of each type of inter-conference agreement have been ap- 
proved by the Board,** and as yet no such agreement has been dis- 
approved after hearing.® 


One might speculate on an extension of inter-conference agreements 
to form one world-wide grouping. No such monolithic development 
is likely to occur, even if the Board were to permit it. The failure to 
create an organization of such modest aims as the proposed Intergov- 
ernmental Maritime Consultative Organization®® is doubtless signifi- 
cant. Nevertheless, somé tendency to larger groupings persists, a 
discernible IAT A-tropism. 


Passengers 


Thus far, we have considered the practices and regulation of con- 
ferences of cargo carriers. A parallel treatment of passenger confer- 
ences might be expected. It is disappointing in an article such as this 
to note that passenger conferences have created almost no regulatory 
problems. Passenger conferences exist, but devices such as dual rates 
have little or no applicability to passenger carriage. Although a large 
corporation might be induced to sign a contract to patronize confer- 
ence lines, it is hard to imagine any effective dual-rate system applying 
to tourists. 

The prospect of outside competition appearing in a trade is surely 
less in passenger carriage than in the dry cargo trades. The typical 
freighter accommodation for twelve passengers cannot much affect the 
rate level on a large passenger liner. There are far fewer full-passenger 
vessels afloat than freighters, and passenger ships cost far more to build. 


Accordingly, passenger conferences are confined to the regulation 
of intra-conference competition. Fares are of course fixed or controlled, 
but what may be more important is control of the members solicitation 
practices, commissions paid, and the like.’* The corresponding pro- 
visions in a cargo conference would be those controlling the payment 
of brokerage. 

In the future, international air carriers may find the behavior of 
passenger conferences of special interest. It seems unlikely that there will 
be competition between air and sea carriers for meaningful amounts 
of cargo for many years. Competition for passenger traffic is already 





84 Consult Marx, op. cit. note 1, at pp. 151-154. 

85 Consider, however, Contract Routing Restrictions, 2 U.S.M.C. 220, 226 where 
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direct, although the effects may so far have been masked by postwar 
prosperity. The fact of competition among Carriers suggests an even- 
tual agreement to prevent competitive rate-cutting. 

There are no agreements between the ocean passenger conferences 
and IATA, and no rate-protecting agreement may yet be needed. Own- 
ing to the differences between Section 15 of the Shipping Act and 
Section 412 of the Civil Aeronautics Act, it seems that the Civil Aero- 
nautics Board would have jurisdiction to approve or disapprove any 
future air-sea treaty of peace, while the Maritime Board could only 
reach such an agreement insofar as it affected the joint practices of 
the water carriers.** 


Conclusion 


The Congress which passed the Shipping Act of 1916 had a taste 
for paradox. On the one hand, the Act fosters the establishment of 
rate fixing conferences. On the other hand, the Act forbids the most 
effective means of enforcing uniform rates. On the one hand, the 
Congress has confided to the Maritime Board great powers over car- 
riers of all nationalities. On the other hand, the Board has been left 
with the delicate task of supervising international carriage without any 
vestige of international support for its work. Most nations do not 
attempt to regulate conference activity, and a unilateral policy of 
minute regulation by an agency of the United States would be both 
administratively difficult and diplomatically dangerous. 

The Federal Maritime Board and its predecessors have carried 
forward the dual nature of the statute into their regulatory decisions. 
The Act has been construed as contemplating a state of uneasy monop- 
oly. The published reports of the Board and its predecessors reveal 
both fear of monopoly power, at least on occasion, and desire to avoid 
at all costs the vicious rate wars which are the inevitable result of lack 
of monopoly power. More often than not, the Board’s predecessors 
have chosen to meet the problem by using the threat of regulation 
rather than the fact. 

The Board’s problems obviously are not eased by the traditional 
American trust-busting attitude toward monopoly. It is futile to argue 
whether a conference is or is not really a monopoly.*® From the 
economist’s point of view a conference is a cartel — it is an international 
price-fixing agreement. But it is a legal cartel, endorsed by Congress 
in 1916 and approved on re-examination: 

“It must be clearly recognized that the conference system has 
assisted in the establishment of an American merchant marine 
where before it had little chance of survival. Before 1914, we car- 


ried only 9.4 percent of our foreign trade in our own ships. The 
rates have been set high enough to allow the American operator 
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to at least meet his out-of-pocket costs of operation, and while the 
foreign operator has many advantages, not the least of which is 
greater profits on his operation, the fact remains that from the 
standpoint of national security and from the point of view of the 
American shipper, the conference system has paid off in stability 
of rates and improved quality of service.” 


According to the Board’s reports, most shippers are willing to 
forego open competitive rates in order to obtain (the list is not ex- 
haustive) :°1 


(1) rate stability; 
(2) rate information; 


(3) last (and probably most important), the assurance that 
competitors are not obtaining lower rates. 


Each of the three numbered benefits could be directly accorded 
to shippers, and is, in regulation of domestic transportation, without 
using the elaborate conference mechanism. The Maritime Board is 
at least close to having the statutory power to require publication of 
rates upon notice and thus producing short term rate stability. But to 
guarantee the third numbered benefit — that all carriers will charge 
equal rates — requires either rate-fixing power or conference member- 
ship by all carriers. The Shipping Act does not confer rate-fixing 
power, and forbids use of some of the competitive weapons which in 
effect might make conference membership a business necessity. 


On this analysis, the successive agencies administering the 1916 
Act have had the choice of promoting strong conferences with strong 
regulation, or weaker conferences requiring less rate regulation and 
with rates more vulnerable to competitive pressure. The choice so 
far has been to trust to a system of checks and balances — of what has 
been called countervailing power.*? 


The result is a mechanism illogical in plan, but capable of cancel- 
ling out the diverse pressures of governments, shippers and carriers 
with a minimum of friction. As an international institution, the con- 
ference system can then be judged a success, for not the least of the 
virtues of such an institution is an absence of criticism. 





90 “Merchant Marine Study and Investigation,” Sen. Rept. 2494, 81st Cong. 
2d Sess., at p. 86. 
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after a rate war kills off the weak carriers, and the shipper’s desire for assurance 
of regular service. 

92 Galbraith, American Capitalism, The Concept of Countervailing Power 
(Houghton Mifflin, Boston, 1952). 
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ODAY neither lawyers nor governments are prepared to state the 

legal flight rules applicable to presently operating rockets and 
planned satellites. For the second time in the present century science 
and engineers have far outstripped the law. Such delay may be normal 
where legal rules must depend on known and accepted factual situa- 
tions, but the gap between technological and legal progress must never 
be permitted to become too wide. 


The present problem confronting us is this: Flight insérumentali- 
ties, such as rockets, satellites and other spacecraft do not fall within 
existing national or international regulatory provisions. Nor is there 
any agreement as to what, if any, national or international regulation 
is applicable to space above the atmosphere where such rockets and 
satellites will normally be used. This existing legal hiatus can lead 
to grave international misunderstanding if permitted to continue too 
long. 

Flight technology first outdistanced the law in the early years of 
the present century when it became necessary to determine whether 
aircraft and balloons were vehicles like automobiles or whether they 
had nationality like ships; also, whether the atmosphere space in which 
they operated was or was not part of the territory of the subjacent state. 
The manner in which these questions were settled reveals the extent 
of the dangerous legal hiatus which now confronts us. 


Flight became a factor in international affairs when it could be 
controlled by man. The airship flights of von Zeppelin between 1900 
and 1902, and the airplane flight of the Wright brothers in 1903, were 
the real beginning. But governments were slow to fix the legal rules, 
and jurists were not in agreement. In 1906, in the much-discussed 
debates in the Institute of International Law, Fauchille urged freedom 
of flight and Westlake insisted upon national airspace sovereignty. But 
the importance of this discussion has, in my judgment, been exagger- 
ated. It had little, if any, influence on the subsequent activities of 
states. Fauchille ignored the fact that distinguished jurists had long 
insisted that territory must be three dimensional. Westlake, while 
supporting sovereignty, appeared to believe that such sovereignty 
should be subject to an international right of innocent passage through 
the airspace, although no state ever accepted this dictum in practice. 


Governments did not become really concerned until France, in 1908 
and 1909, took alarm at the number of German balloons which were 
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drifting into France, many apparently manned by military personnel, 
and called the celebrated 1910 International Air Navigation Confer- 
ence. This met in Paris to consider the possible regulations of inter- 
national flight. The United States was not invited, as it was considered 
too far away to be affected. On more than one occasion I have stated 
my view that the proceedings of this 1910 Paris Conference, with its 
almost completed draft convention, indicated general agreement that 
each state had full sovereignty in then usable space over its national 
lands and waters, that no general right of international transit existed 
for aircraft of other states in the absence of international convention, 
and that the only practical legal method of regulating international 
flight was by agreement which would provide for the grant of privileges 
of flight through such national space. 

By legislative acts and diplomatic conduct in the intervening years 
between the 1910 Conference and the outbreak of World War I, Eu- 
rope indicated acceptance of these principles. Events at the outbreak 
of World War I and during that war, as well as the preparation and 
signature of the Paris Convention of 1919, gave further evidence of 
the validity of the principle of absolute sovereignty of the subjacent 
state over the “air space,” and also of the fact that aircraft have 
nationality. 

The Paris 1919 Convention was signed and ratified in French and 
Italian as well as in English. The words “air space’’ appear in the 
French version as “espace atmosphérique” and in the Italian as “spazio 
atmosferico.” It seems apparent from this that the words “air space” 
in the English version meant, without question, “atmospheric space.” 


In many articles of the convention, the flight instrumentalities to 
be regulated are described as “aircraft,” and their nationality is recog- 
nized. Under the system of the Paris Convention, its subsequently 
adopted annexes became part of the convention itself. In these annexes 
an “‘aircraft” is defined as follows: ‘““The word ‘aircraft’ shall comprise 
all machines which can derive support in the atmosphere from reac- 
tions of the air.” In Annex A various classes of “aircraft” included 
balloons, airships, land planes, sea planes and helicopters. 

Taking together the assertion of state sovereignty in Article I, with 
this definition of ‘‘aircraft,” it may be said that the Paris Convention 
declared that each state was sovereign in those areas of space where 
sufficient gaseous atmosphere existed to lift and support balloons, 
airships, and airplanes, as well as other types of flight instrumentalities 
which could “derive support in the atmosphere from reactions of the 
air.” Man had not yet conceived the possibility of any other type of 
flight instrumentality, nor had he had occasion to regulate areas of 
space other than those used by “aircraft.” 

In 1926, by the adoption of the Air Commerce Act, the United 
States (which signed but did not ratify the Paris Convention) declared 
itself to possess complete and exclusive national sovereignty in the 
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airspace over the United States, and defined aircraft to mean “any 
contrivance now known or hereafter invented, used or designed for 
navigation or flight in the air.” These rules were carried forward in 
the Civil Aeronautics Act of 1938, and are still part of our law. It is 
conceivable that this definition of aircraft is broader than the Paris 
definition, as it seems to include flight instrumentalities used for flight 
in the air even though not supported thereby. 


The Chicago Convention of 1944, to which most of the states 
engaged in international aviation are parties, except the U.S.S.R., 
restated in Article I the provisions of the Paris Convention as to air- 
space sovereignty in this manner: ‘““The contracting States recognize 
that every State has complete and exclusive sovereignty of the airspace 
above its territory.” Again, as in the Paris Convention, this is a state- 
ment of customary international law and not an exchange of privileges 
between the states concerned. Also, the Chicago Convention deals 
with the regulation of “‘aircraft’’ which are given the attribute of 
nationality. But neither “airspace” nor “aircraft” is defined. 


Under the Chicago Convention the technical standards, called 
annexes, do not become parts of the convention. They are prepared 
by the International Civil Aviation Organization, and are then sub- 
mitted to the member states for acceptance. Any state finding it 
impractical to comply in all respects with such standards must so advise 
the International Civil Aviation Organization. 


During the Chicago Conference, the United States submitted sug- 
gestions for future annexes, including the definition of aircraft similar 
to that in the Air Commerce Act of 1926 as stated above. But the 
Chicago Conference inserted in the tentative annexes the definition of 
aircraft as it had already existed in its narrower form in the Paris 
Convention annex. Subsequently, the International Civil Aviation 
Organization, when formally adopting the present Annex 7 dealing 
with Aircraft Nationality and Registration Marks, defined aircraft as 
“any machine that can derive support in the atmosphere from the 
reactions of the air.” This is almost exactly the Paris definition adopted 
many years earlier. In the same annex, the term “aircraft’’ is stated to 
include balloons, airships, airplanes and helicopters, and other similar 
instrumentalities requiring support in the atmosphere from reactions 
of the air in order to maintain flight. 


When this annex was submitted to the member states of the Inter- 
national Civil Aviation Organization, no objection was apparently 
raised by the United States or any other member state, and it may 
therefore be that this is the definition which the United States must 
apply in international use rather than its own definition. This, how- 
ever, is a problem which has not yet arisen, but which may become 
acute if a type of flight instrumentality is launched by the United 
States, which is covered by our own definition of “aircraft,” but is not 
included in the international definition adopted pursuant to the 
Chicago Convention. 
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From the foregoing the following appears to be the present legal 
situation: 


(a) Both the Paris and Chicago conventions have dealt only 
with those flight instrumentalities which derive support in the 
atmosphere from reactions of the air, such as the balloon or air- 
plane, and have not dealt with such instrumentalities as rockets, 
satellites, and other space craft which are designed to move through 
space without atmospheric support. 


(b) The Chicago Convention contains no definition of ‘air- 
space” but it may well be argued that, as it was adapted from the 
Paris Convention, it deals with no areas of space other than those 
parts of the atmosphere where the gaseous air is sufficiently dense to 
support balloons and airplanes. The highest flight by any un- 
manned balloon up to the present time is 140,000 feet, by a manned 
balloon 72,395 feet, and the highest airplane flight is 90,000 feet. 


(c) Nothing in the Chicago Convention precludes the possi- 
bility of state sovereignty being extended by international agree- 
ment, or by unilateral force, above the areas in which the airplane 
and balloon can be used, but there is certainly no basis on which 
any customary international law can as yet be considered applicable 
to such higher areas, 


(d) Airspace over the high seas is now free for use by all. 


The present technical situation is also of major importance. Basing 
my information solely upon public disclosure in the press and the 
current literature, I would invite your attention to the following: 


(a) Rockets of the so-called V-2 type, as used in the German 
attacks on London, are understood to have been driven to a height 
of about 114 miles. An American rocket, which consisted of a V-2 
plus an additional rocket stage, has been publicly stated to have 
reached an altitude of about 250 miles. 


(b) It now appears that there is an area between the highest 
possible balloon flight—let us say, 30 miles above the surface of the 
earth—and 200 to 300 miles above the surface of the earth, in which 
continuous or extended satellite flights may be extremely difficult 
due to the presence of sufficient atmosphere to create serious “drag” 
or heating. 


(c) In other words, it is now suggested that the future satellite 
flight will be most practical for long distances only if conducted not 
less than 200 or 300 miles above the surface of the earth. 


In July, 1955, the United States announced that it would support 
a series of satellite flights as part of the wide scientific investigation of 
the 1957-1958 International Geophysical Year. Some of the details of 
the proposed flights have now been disclosed. It is planned to drive a 
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three-stage rocket at least 200 miles above the surface of the earth, 
carrying in its nose the “‘satellite,”” which will be a round object about 
the size of a basketball. The directions of the various stages of the 
rocket will be so changed that when the satellite is discharged and 
starts on its free orbit it should be approximately parallel to the surface 
of the earth. Based on the much-discussed principle that if the speed of 
the rocket at that point is sufficient to counterbalance the attraction 
of the earth, the satellite should continue on an orbit around the earth 
for several days or even for several weeks, the time being dependent, 
among other things, on the amount of atmospheric “drag.”’ The satel- 
lite will carry in its small bulk an amazing collection of instruments 
for obtaining information deemed by the scientists to be of the greatest 
possible future value. The International Geophysical Year, of which 
this satellite program is part, is directed by committees made up of 
scientists of many different nations. But the satellite itself will be 
launched by the United States Government. 


Two authorities have already dealt with the legal problems of this 
flight. Mr. Andrew G. Haley, General Counsel of the American Rocket 
Society, presented a paper at the annual meeting of that Society in 
November, 1955, in which he seemed to suggest that the areas of space 
above the atmosphere to be used by the satellite might be subject to 
some sovereign control of the subjacent states, but that failure of any 
state to object to the International Geophysical Year satellite program 
at the time of its announcement was all that was required in order to 
make the completion of the program possible. He added that “The 
Scientists have benefited mankind as a whole in a field where the 
lawyers might well have failed.” 

Quite a different thesis has been put forward by Mr. C. Wilfred 
Jenks, an Associate of the Institute of International Law.’ In_ his 
article Mr. Jenks noted the announcement by the White House of a 
satellite program “‘to circle the earth in 90 minutes at a height of 300 
miles.” His legal position is, apparently, that space beyond the atmos- 
phere of the earth is and must always be incapable of appropriation 
by the projection into such space of any particular sovereignty based 
on a fraction of the earth’s surface. He argues that the acceptance of 
such complete international freedom in these areas of space is required 
by astronomical and physical facts, and he contends that the only activi- 
ties ‘‘within the atmosphere of the earth would appear to be susceptible 
of the degree of control similar in general nature to that which can be 
exercised in territorial waters or over a wider maritime frontier belt.” 
It would therefore appear that Mr. Jenks denies the existence or 
possibility of national sovereignty in areas of space beyond the atmos- 
phere—say from 300 miles above the earth’s surface upward. He 
continues: 








1“Tnternational Law and Activities in Space,’’ 5 International and Compara- 
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It would seem important to accept this principle fully from the 
earliest stages of the exploitation and exploration of space, and it 
is of interest that the United States plan for launching space 
satellites appears to be based upon it. There is no indication in the 
United States plan that it is proposed to negotiate passage agree- 
ments with the subjacent sovereignties. Moreover, such rights can- 
not be claimed under the International Civil Aviation Convention, 
since, even assuming the Convention to be applicable beyond the 
atmosphere and disregarding the fact that certain States, including 
the U.S.S.R., are not parties to it, the Convention provides that 
pilotless aircraft will not be flown over the territory of contracting 
States without special authorization. 


The statements by Mr. Haley and Mr. Jenks point up the impor- 
tance of the problem to be considered—namely, What is the legal status 
of the space beyond the atmosphere where rockets and satellites can 
be operated without undue atmospheric interference? 

A subsidiary question involves the status of the intermediate area 
between the upper level of the atmosphere used by aircraft and the 
lowest height at which a rocket or satellite may freely be operated. I 
am not sure that we yet have the scientific data necessary to determine 
the extent to which rockets or satellites may safely use this intermediate 
area. At least I do not feel that sufficient data is publicly available. 

Five years ago, in what may have been the earliest present-day dis- 
cussion of the question of the legal status of space at high altitudes,? 
I suggested that the time had come when ‘“‘we must agree that there is 
an upper boundary in space to the territory of the subjacent State,” 
and I said: 

Certain jurists have insisted that the territory of a State is 
limited by the ability of that State to make its law effective. This 

is a harsh rule when applied to sovereignty in space. The richest 

and most powerful States now have means through high altitude 

rockets to control more or less effectively the “airspace” over their 

surface territories. But the weaker States have no such power. 

Can we be said to live in such a world where the physical power 

at any one time of any particular State determines its international 

right to consider the region above its surface territories as part 

of its national territory? I may say here that my own belief is 

and has always been that if the rule of effectiveness is to be applied 

to determine the limit of State territory in space, then the rule 

should be that every State, no matter how small or how weak, as a 

State of equal sovereignty with every other State, has and should 

be admitted to have territorial rights upwards above its surface 

territories as high as the rights of every other State no matter how 

powerful. 


At the same time I indicated that this left open such questions as 
the extent of contemplated control, and the means by which an inter- 
national determination could be made of the ability of the most power- 
ful state to extend its control into outer space. Long and careful 
consideration during the past five years has convinced me of the exist- 
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ence of almost insuperable difficulties in applying the rule which I 
then suggested. The only practical way to solve the questions as to the 
legal status of areas above those covered by a strict construction of 
Article I of the Chicago Convention will be the adoption of some form 
of international agreement. 


Such a new convention might include these solutions: 


(a) Reaffirm Article I of the Chicago Convention, giving the 
subjacent state full sovereignty in the areas of atmospheric space 
above it, up to the height where “aircraft” as now defined, may be 
operated, such areas to be designated “territorial space.” 


(b) Extend the sovereignty of the subjacent state upward to 
300 miles above the earth’s surface, designating this second area as 
“contiguous space,” and provide for a right of transit through this 
zone for all non-military flight instrumentalities when ascending 
or descending. 

(c) Accept the principle that all space above “contiguous space” 
is free for the passage of all instrumentalities. 


These solutions would aid future peaceful use of rockets and satel- 
lites and would seem to provide reasonable security for the subjacent 
state. At the same time, the territory of the state would be extended 
upward even beyond the areas in which it might make its normal Jaws 
effective. For I venture to suggest that, due in part to the physical 
problems involved, in part to the enormous speeds of the flight instru- 
mentalities concerned, as well as many other difficulties, it will be most 
unlikely that any state can make its normal day-by-day laws effective 
very high in space. I do not deny the possibility that with modern 
weapons, such as guided missiles, a state may exercise military com- 
mand quite high into space, provided it is certain that its activities 
are within the areas which are really above its own territory. But I 
must differentiate between such military control as may be involved in 
shooting down an intruder, and the normal civil control that a state 
must have day by day to enforce in its territory the peacetime laws 
under which men live together. 


These ideas are put forward only as suggestions. The main prob- 
lem is that an agreement would be most useful regarding the status 
of space above the “‘territorial space” covered by the Chicago Conven- 
tion. As a word of caution, I would again suggest that we may not vet 
have the physical and scientific information needed to reach immedi- 
ately the soundest decisions. The data being collected by the Inter- 
national Geophysical Year program will help tremendously. But it 
would be unfortunate if international rules of future high altitude 
flight control were adopted, and if it were then found that they were 
based on incorrect theories as to the physical characteristics and useful- 
ness of various areas in the upper atmosphere and beyond. 
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At this point I wish to express my appreciation to my one-time 
colleague at the Institute of International Air Law, Mr. R. S. S. Allen 
of London, who under my direction has done a great deal of research 
in certain of the problems here discussed. It was Mr. Allen who first 
suggested to me the advisability of three zones, although the zones 
which are now indicated are not exactly those he had in mind. 


Certain additional questions require consideration. If a new con- 
vention is not adopted, should the International Civil Aviation Organ- 
ization amend its annexes so as to expand its definition of “aircraft” 
to include instrumentalities which, like rockets and satellites, were not 
contemplated at Chicago? It must be recalled that Article XII of the 
Chicago Convention already gives to the International Civil Aviation 
Organization the power to adopt flight rules as to the operation of 
aircraft when over the high seas. This article would have greater sig- 
nificance if “aircraft” included rockets and satellites when flying above 
the high seas. 

Another problem to be dealt with is the difficult question of nation- 
ality. The whole theory of nationality, as derived from the law of the 
sea, is based on the concept that when a state gives to a ship the right 
to use its flag, such state assumes certain international responsibilities 
for the good conduct of that ship on the high seas and in foreign ports 
and at the same time acts as the protector of the ship to enforce its 
international rights. Under the Chicago Convention, aircraft are given 
the same characteristic of nationality. In addition, Article VIII deals 
with aircraft “capable of being flown without a pilot,” and it would 
seem that such pilotless aircraft also have nationality. While the appli- 
cation of the rule of nationality to rockets and satellites may be diffi- 
cult, nevertheless if upper space is to be free like the high seas, then 
certainly a state must be prepared to be responsible for the inter- 
national good conduct of its rockets and satellites; otherwise chaos 
might result. Nationality must be considered when these new types 
of flight instrumentalities are brought within the sphere of interna- 
tional regulation. 

Assuming that decisions are made as to the legal status of the various 
usable zones in space and as to the legal status of flight instrumentali- 
ties not now included in the international definition of “aircraft;” a 
further problem must be solved: Some jurists appear to doubt if the 
International Civil Aviation Organization, set up under the Chicago 
Convention, should be designated as the international body to regulate 
and control the use of all areas of space for non-military purposes, and 
indicate that the problems of future rocket and satellite flight in upper 
space are so interlinked with other international problems that some 
new world organization must be created to deal with the new questions 
involved. I am not yet convinced of the need for a new organization. 


In summary, the purpose of this paper is to place before you cer- 
tain basic problems. The solutions which I have tentatively suggested 
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may not be accepted, but I do urge that as soon as the physical charac- 
teristics of the upper atmosphere and space beyond are sufficiently 
known to warrant the adoption of acceptable rules, then an inter- 
national conference be held to amend the Chicago Convention, or to 
adopt a new convention, so that all areas of space now usable, or 
which may become usable within a reasonable time, may be considered, 
and agreement reached as to the status of each. Agreement must also 
be reached as to how, and by whom, and under what circumstances, 
new instrumentalities of flight, such as rockets and satellites, will be 
regulated. It is certainly the duty of international lawyers to give these 
matters their earnest attention so as to be in position, when the time 
comes, to aid in reaching an international accord. 
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A NEw DEVELOPMENT IN THE LAW 


NLY since the end of World War II has there been a serious inter- 
est in the problems of law and activities in the upper regions of 
the atmosphere. Scholarly articles on this subject have been published 
recently by lawyers in Canada, England, France, Germany, and the 
USSR,’ and there are materials in the American law reviews which 
apply—either directly or by analogy—to man’s activities above the sur- 
face of the earth. The immediate problem is State sovereignty in the 
upper atmosphere. Some attention has also been given to the long- 
range problem of a system of jurisprudence for activities in space. 
The principal contributors to the literature on “Space Law’’—thus 
far—have been: John Cobb Cooper (United States) ; C. Wilfred Jenks 
(England) ; E. Danier (USSR) ; M. Saporta and Alec Mellor (France) ; 
and V. Mandl and Alex von Meyer (Germany). Those who have also 
made contributions, but to a lesser extent, include: Ming-Ming Peng 
(Formosa) ; Nicolas Mateesco (Canada) ; Oscar Schachter and Michael 
Aaronson (England) ; H. B. Jacobini and Oliver J. Lissitzyn (United 
States); and a few others. The writings of each of these men are 
referred to in the Bibliography below, and their theories are summa- 
rized in a paper entitled “Twentieth Century Theories of State Sover- 
eignty in the Upper Atmosphere” which is being prepared by the 
present writer.” 


GEOGRAPHY, ASTRONOMY, AND THE LAW 
A clear understanding of the physical geography of the earth and 


some basic astronomical facts are necessary before any sensible theory 
of law can be formulated for the upper atmosphere’ and space. The 





1E. Danier—Diplémé des Hautes Etudes Juridiques de l’Université de Kazan 
(USSR), 1952, and Ancien éléve de l’Ecole Polytechnique de Riga (Latvia), 1955— 
~ ee, several articles on this subject in the French journal Revue Générale 

e Air. 

2 The “old” theories of State sovereignty above and below the surface of land 
are discussed in a number of recent articles. See John Cobb Cooper, “Roman Law 
and the Maxim Cujus Est Solum in International Law,” 1 McGill Law Journal 
23-65 (1952-1955); Stephen Latchford, “Freedom of the Air: Early Theories: 
Freedom Zone, Sovereignty,” 1 Documents and State Papers 303-322 (1948). 
Cf. Arnold D. McNair, The Law of the Air (London, 1953, pp. 16-25 and 294-297. 
. %The term “upper atmosphere” appears frequently in scientific literature, and 
its meaning depends largely on the context in which it is used. For the weather 
forecaster, the term may be understood to refer to the stratosphere, while for the 
radio physicist it may signify the upper areas of the ionosphere. According to 
Grimminger, “the region above the stratosphere extending outward to interplane- 
tary space may be called the upper atmosphere.” G. Grimminger, Analysis of 

emperature, Pressure, and Density of the Atmosphere Extending to the Extreme 
Altitudes (The RAND Corporation, Santa Monica, California, 1948), p. 2. 
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earth’s atmosphere, from the point of view of temperature variations 
with height, is sometimes described in terms of five gaseous layers 
known as:* the troposphere (0 to circa 10 km), the stratosphere (circa 
10 to circa 40 km), the mesosphere (circa 40 to circa 80 km), the 
thermosphere (circa 80 to circa 375 km), ‘and the exosphere (above 
circa 375 km). The troposphere is nearest the earth’s surface, and the 
exosphere merges into space. Most present-day air activities take place 
in the troposphere, the upper limit of which is about equal to the 
world’s highest mountain. 

A variety of man-made objects will soon be operating at different 
heights and speeds in the upper regions of the atmosphere—some in 
space—and each of these can be expected to present somewhat different 
legal problems.> The laws governing an object in “continuous travel” 
to space must be different from those governing an object which sim- 
ply “hovers” in the ionosphere. And distinctions will be made in 
law between objects which have commercial and scientific uses only 
and those which are primarily weapons.® 


THE Limits OF STATE SOVEREIGNTY 


Scientists tell us that if we adopt the ad coelum theory of State 
sovereignty and project present land boundaries upward ad infinitum 
then rocketing into space from the surface of the earth without at 
some time “overflying” the borders of a neighboring State is a physical 
impossibility. The speed at which the missile must travel and the 
physical turn of the earth in its orbit makes this so." 

While the projection of State sovereignty to some point in the upper 
atmosphere seems both practical and necessary, yet any theoretical 
projection beyond the atmosphere itself is inconsistent with basic 
astronomical facts. Thus C, Wilfred Jenks points out that: 





4See, H. K. Kallmann, A Study of the Structure of the Ionosphere (Ph.D. 
Dissertation, Univ. of California at Los Angeles, 1955), P-638, The RAND Cor- 
poration, Santa Monica, California. Scientists have not yet agreed upon the actual 
upper and lower limits of some of these regions, and limits based upon temperature 
are subject to vary with latitude, seasons, and from day to day anyway. Cf. Sydney 
Chapman, “Upper Atmospheric Nomenclature,” 55 Journal of Geophysical Research 
395-396 (December, 1950). See also, Joseph Kaplan, “The Earth’s Atmosphere.” 
41 American Scientists 49-65 (1953). The area of the atmosphere above 80 km is 
generally referred to as the ionosphere. 

5 The Journal of Space Flight recently published a list showing model, type, 
and flight characteristics of twenty-five different high altitude vehicles which the 
Soviet Union has under development. These include a satellite vehicle, an inter- 
continental ballistic missile, a medium range ballistic missile, a supersonic glide 
missile, a guided aircraft rocket, several manned rocket planes, etc. A comparable 
development in this technology also exists in the United States. See, Alfred J. 
Zachringer, “Table of Soviet Missiles,” 8 Journal of Space Flight 1-4 (May, 1956). 

6 An intercontinental ballistic missile being used, by agreement, for the deliv- 
ery of mail from Soviet Russia to the United States would require strict regulation 
because of its other utility. 

7 An “overflight” in fact—under such circumstances—may still not constitute 
an actionable trespass in law, however. It is (1) the flight path of the missile as 
originally established at the time of firing from a point on the surface of the earth, 
or (2) the physical turn of the earth in its orbit after the missile has left the sur- 
face of the earth which is the proximate cause of the “overflight”? The latter case 
does not sound like trespass quare clausum fregit—nor any other trespass to land 
known to the law. 
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“The revolution of the earth on its own axis, its rotation around 
the sun, and the motions of the sun and the planets through the 
galaxy all require that the relationship of particular sovereignties 
on the surface of the earth to space beyond the atmosphere is never 
constant for the smallest conceivable fraction of time. Such a pro- 
jection into space of sovereignties based on particular areas of the 
earth’s surface would give us a series of adjacent irregularly shaped 
cones with a constantly changing content. Celestial bodies would 
move in and out of these cones all the time. In these circumstances, 
the concept of a space cone of sovereignty is a meaningless and 
dangerous abstraction.’’§ 


Jenks concludes that the space beyond the atmosphere of the earth 
must be viewed in law as a res extra commercium, incapable of appro- 
priation by any world state by projection of land boundaries. 


John Cobb Cooper in 1951 suggested the following “upper boun- 
dary” to the territory of a subjacent State: 


“Under no possible theory can it be said that a State can exer- 
cise sovereign rights in outer space beyond the region of the earth’s 
attraction ... the outer boundary of the State cannot be further 
than the point where the earth’s attraction will govern the move- 
ment of an object in space so that such object will ‘fall’ on to the 
earth. 

“On the other hand, this boundary cannot be lower than the 
upper limit of the airspace. The rule of international law—that 
the territory of the subjacent State includes at least the region 
above it known as airspace—need not be challenged. In other 
words, it would appear that the upper boundary of the State’s terri- 
tory lies at a point between the upper limit of the ‘airspace’ and 
the upper limit of the earth’s attraction. Somewhere in this vast 
intervening region the rights of the State below cease to exist as 
against other States.’’? 


Cooper concluded that any theoretical possibility of a State controlling 
far distant regions in space is absolutely out of the question, and he 
added: “I am convinced that we must abandon the theory that the 
State has the right to claim territory out into space as far as the earth’s 
attraction extends, and that we must admit some such reasonable rules 
as... namely, that at any particular time the territory of each State 
extends upward into space as far as then scientific progress of any State 
in the international community permits such State to control space 
above it.’10 


Professor Cooper cautioned in 1951 that this was not put forward 
as a final solution, and subsequently, on April 26, 1956, in an address 
before the annual meeting of the American Society of International 
Law, he announced that “long and careful consideration during the 





8C. Wilfred Jenks, “International Law and Activities in Space,” 5 Interna- 
tional and Comparative Law Quarterly 103-104 (1956). 

9John C. Cooper, “High Altitude Flight and National Sovereignty,” 4 Inter- 
national Law Quarterly 417 (1951). 

10 John C. Cooper, “High Altitude Flight and National Sovereignty,” 4 Inter- 
national Law Quarterly 418 (1951). 
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past five years has convinced me of the existence of almost insuperable 
difficulties in applying the rule which I then suggested.”"! The only 
practical way to solve the question as to the legal status of the areas 
above those covered by a strict construction of Article I of the Chicago 
Convention of 1944, he said, would be by adoption of some form of 
international agreement which might include solutions such as these: 


(1) To reaffirm the Chicago Convention of 1944 giving the subja- 
cent State full sovereignty in areas of the atmospheric space 
above it, up to heights where “aircraft,” as now defined, may 
be operated; such areas being designated “territorial space.” 


(2) To extend the sovereignty of the subjacent State upward to 
300 miles above the earth’s surface, designating this second 
region as “contiguous space”; and to provide for a right of 
transit through this zone for all non-military flight instru- 
mentalities, when ascending or descending. 


(3) To accept the principle that all space above “contiguous space” 
is free for the passage of all instrumentalities. 


Professor Cooper’s proposal is illustrated below. 


“Space” 
Free for Passage of all (EXOSPHERE) 
Instrumentalities 


300 miles 





“Contiguous Space” 
State Sovereignty Subject (THERMOSPHERE) 
to Right of Transit 
for Non-military Flight (MESOSPHERE) 
Instrumentalities when (STRATOSPHERE) 
Ascending or Descending 


rei Lt C11 A oe ce ee ne eee tm wer NOVI emery EePLtS a eenryer errs ys eer e rye — 


“Territorial Space” 


Full State Sovereignty (TROPOSPHERE) 


Earth’s Surface 





This proposal introduces two new terms—‘‘territorial space” and “con- 
tiguous space’”—both of which are compatible with the terminology of 
sceince mentioned above for describing the upper regions of the atmos- 
phere. If the Cooper proposal is accepted for consideration by the 
I.C.A.O. nations to whom it has been submitted,!* one area for imme- 
diate discussion might be the upper limit of “territorial space.” The 





11 John C. Cooper, “Legal Problems of Upper Space,” an address before the 
annual meeting of the American Society of International Law, April 26, 1956, 
mimeographed, 7 pp. Reprinted at page 308 of this issue. 

12 The special correspondent for the London Times attending the tenth assem- 
bly of the International Civil Aviation Organization meeting at Caracas reporte 
on June 28th, 1956 that Professor Cooper, in a document made available to all 
members of I.C.A.O., tentatively suggested the adoption of a new convention which 
would contain the above mentioned solutions. In the newspaper report, the words 
“non-military devices” are substituted for the words “non-military flight instru- 
mentalities” in paragraph (2) of the proposal, and the words “such mechanical 
contrivances” for the word “instrumentalities” in paragraph (3). See, London 
Times, June 29th, 1956. 
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term “‘aircraft,” as now defined by law,? is sufficiently broad to include 
many of the vehicles which are now “operational” above 10 kilometers. 
Presumably, the limit would be placed somewhere in the stratosphere. 


REASONING BY ANALOGY IN THE LAW 


The surface of the earth is a guide, but not the full measure of the 
extent of State sovereignty.'* The territory of a State is three-dimen- 
sional, and it includes not only the surface of the earth, but the area 
below the surface—sometimes divided into “horizontal strata,” espe- 
cially in mining districts—and the area above the surface—commonly 
referred to as the ‘‘airspace” and anciently believed by lawyers and 
judges to extend upward ad infinitum. There are analogies in law 
which can be drawn between each of these areas, and there are estab- 
lished legal principles which are common to all of them. 

Chief Justice Greene has correctly observed that the law adapts 
itself to the new relations and interests which are constantly springing 
up in the progress of society, but he cautions that ‘‘this progress must 
be by analogy to what is already settled.”!® The most recent legal liter- 
ature concerned—either directly or by analogy—with law and activities 
in the lower and upper atmosphere and in space is referred to below. 








13 There is no established definition of the term “aircraft” at common law, and 
the usages of the term both in domestic statutory law and in international treaty 
law seem sufficiently broad to include most of the new vehicles which are now 
“operational’ ’above 10 kilometers. See discussion of classification and definitions 
of the term “aircraft” in Shawcross and Beaumont on Air Law (London, 1951), 
pp. 12-18. In the United States, the term has been defined as “... any contrivance 
now known or hereafter invented, used, or designed for navigation of or flight in 
the air.” Civil Aeronautics Act of 1938, s. 1 (4). Shawcross and Beaumont, op. cit., 
p. 15, note n, say “this would probably cover what otherwise might be classified as 
a projectile.” In England, the term “aircraft” has been defined as “ ... including 
all balloons (whether captive or free), kites, gliders, airships and flying machines.” 
Air Navigation Order of 1949, Article 71 (1), in Shawcross and Beaumont, op. cit., 
p. 954. The Paris Convention of 1919 defined “aircraft” as comprising all machines 
which can derive support in the atmosphere from re-actions in the air. Paris Con- 
vention of 1949, Annex A, in the first edition (1945) of Shawcross and Beaumont, 
op. cit., Appendix 1 par. 644. The main text of the Chicago Convention of 1944 
distinguishes between “civil aircraft” and “state aircraft” (Article 3), expressly 
prohibits the use of “pilotless aircraft” over the territory of a contracting state 
(Article 8), and contains a list of definitions (Article 96) which does not include 
the term “aircraft.” See, Proceedings of the International Civil Aviation Confer- 
ence, Chicago, Illinois, November 1 to December 7, 1944 (Washington, 1948), Vol. 
I, pp. 147-148 and p. 178. Annex H of the Convention, however, which is concerned 
with aircraft registration and identification marks, defines “aircraft,” for these 
purposes, as follows: “aircraft shall comprise all apparatus or contrivances which 
can derive support in the atmosphere from reactions of the air.” Jbid., p. 341. The 
annexes are not considered a part of the Convention, however. 

14 Only about 29 per cent of the earth’s exterior consists of exposed continental 
surfaces suitable for permanent human habitation—V. C. Finch and G. T. Tre- 
wartha, Physical Elements of Geography (McGraw-Hill, New York 1942), p. 9— 
and it is over this very limited area that the various States exercise sovereignty. 
The remaining 71 per cent of the earth’s exterior is made up of the oceans and the 
great seas which are “free.” Thus, less than one-third of the earth’s atmosphere 
is situated above the land surfaces of all the present world states combined. The 
remaining 71 per cent is located over the oceans and the seas, and it would, like 
these bodies themselves, be “free.” So far as man’s peaceful activities in the upper 
regions of the atmosphere are concerned, therefore, the “free” areas above the 
oceans and the seas may eventually be the most important since these will be less 
ae - high altitude flight (and perhaps even more desirable) than the areas 
above land. 

(1850) 09 v. New England Screw Company, 1 Rhode Island 312, at p. 356 
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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


a. Report of the Legal Commission to the Assembly 
b. Summary of Technical matters discussed during the Assembly 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 

a. 12th Annual General Meeting, Edinburgh, Scotland: September 17- 
21, 1956: Summary of Report by the Director General 

b. Report of the Legal Committee (plus copy of the IATA Interline 
Cargo Claims Procedures Agreement) 

ce. Summary of Facilitation Report 

d. Summary of Financial Report 

e. Summary of Traffic Conferences Report 


III. CASES 
Air Algerie v. Fuller and Cotaufruits 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 
ASSEMBLY — TENTH SESSION 


REPORT OF THE LEGAL COMMISSION TO THE ASSEMBLY 
Consideration of agenda items referred by the Assembly 
to the Legal Commission 


GENERAL REVIEW OF THE PAST WORK AND THE 
FUTURE PROGRAM OF THE ORGANIZATION 
IN THE LEGAL FIELD 


The participation of States in international conventions on air law 


The commission noted that the Convention on the International Recog- 
nition of Rights in Aircraft opened for signature at Geneva on 19 June 1948 
and signed by 27 States had, up to the present, been ratified by only 8 
States. It also noted that the Convention on Damage Caused by Foreign 
Aircraft to Third Parties on the Surface opened for signature at Rome on 
7 October 1952, and signed by 26 States, had been ratified by only 2 States 
and had not yet actually come into force. On the basis of these facts, the 
Commission adopted a draft resolution (Appendix) which it submits to the 
Assembly, the object of such resolution being to express the hope that States 
will take all useful steps so as to become as soon as possible parties to these 
conventions, as well as to the recently adopted Hague Protocol to Amend 
the Waraw Convention. 

Consideration of the work program of the Legal Committee 

The Commission, noting the information set forth in Doc A10-WP/30 
LE/1, undertook a general examination of the subjects at present set forth 
in the program of the Legal Committee. 

These subjects are as follows, arranged according to the degree of 
urgency in two categories, A and B: 

A. Subjects on the work program on which work is already being done: 


—Draft Convention on Aerial Collisions 
—Legal status of the aircraft 

—Hire, charter and interchange of aircraft 
—Negotiability of the air waybill 
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B. Subjects on the work program on which no work is at present being done: 

—Legal status of the aircraft commander 

—General average and jettison 

—Assistance on sea and land and remuneration therefor 

—Global limitation of liability of the operator 

—Revision of the Convention on the Precautionary Attachment of Air- 

craft 

—Settlement of international private air law disputes arising in con- 

nection with civil aviation, together with the items: authority of 
judgments by competent tribunals on conventions in force on air 
matters and distribution and allocation of awards. 

The Commission also took note of certain new subjects which are not at 
present included in the work program of the Legal Committee, the subjects 
referring to: 

(i) Resolutions adopted by the Conference held at The Hague in Sep- 
tember 1955 and dealing with (a) a system of guarantees for the 
payment of compensation in the case of liability of the air carrier, 
in pursuance of the Warsaw Convention; (b) the rules relating to 
procedure in cases arising under the Warsaw Convention and the 
execution of judgments; (c) the uniform interpretation of air law 
conventions and the international settlement of disputes arising 
under said conventions, 

(ii) The Resolution of the General Assembly of the United Nations, 
dated 14 December 1955, concerning the safety of commercial air- 
craft flying in the vicinity of, or inadvertently crossing, inter- 
national frontiers. 

Having made this examination, the Commission undertook to draw up 
a work program, taking into account the development of the above-mentioned 
problems, their interest, currency and urgency. 

It drew up a program dividing, as indicated below, the subjects retained 
for study by the Legal Committee: 

Subjects to be included in Part A of the work program: 
—Hire, charter and interchange of aircraft 
—Legal status of the aircraft, it being agreed that priority would be 
given to the question of crimes on board aircraft and acts for which 
a license is required by the law of the State in which the act has been 
committed 

—Legal status of the aircraft commander! 

—Draft Convention on Aerial Collisions 

The order in which the various subjects are listed gives the priority 
which it would be desirable to allocate them respectively. 

Subjects to be included in Part B of the work program: 

—Study of a system of guarantees for the payment of compensation 

in pursuance of the Warsaw Convention 

—Study with a view to unifying the rules relating to procedure in 

cases arising under conventions on air law and of the rules of pro- 
cedure applicable to the execution of judgments 

—Research in regard to measures for promoting the uniform interpre- 

tation of international private air law conventions and the inter- 
national settlement of disputes arising under said conventions, and 
research in regard to measures to be taken in order to ensure (a) the 





1The Commission considered that a study of the legal status of the aircraft 
commander would probably require that the Council also have this question con- 
sidered from the technical point of view as soon as possible and that the Council 
take the necessary measures in this respect. 











328 JOURNAL OF AIR LAW AND COMMERCE 


international authority of judgments by competent tribunals on con- 
ventions in force on air matters and (b) the distribution and alloca- 
tion of awards in pursuance of such conventions 
—Study of the global limitation of liability of the operator 
—Consideration of problems concerning assistance on sea and land and 
remuneration therefor. 

The Legal Commission considered that it was unnecessary to continue 
with the study on the “Negotiability of the air waybill” because of decisions 
taken on this matter by The Hague Conference to Amend the Warsaw 
Convention. 

In addition, it considered that the following subjects, which were no 
longer of current interest, should be deleted from the work program of the 
Legal Committee: 

—General average and jettison 
—Revision of the Convention on the Precautionary Attachment of 
Aircraft. 

The Commission noted the decision of the Council of 11 May 1956 con- 
cerning Resolution 927(X) of the General Assembly of the United Nations 
dated 14 December 1955. It notes that, in pursuance of this decision, the 
Secretariat is collecting related documentation and undertaking the study 
of the problems raised. It expresses the hope that, after the Legal Com- 
mittee has received the appropriate documentation and taken note of the 
study prepared by the Secretariat, the Committee will consider the possible 
legal aspects of the matter. 

The Commission noted the growing interest among jurists in the prob- 
lems concerning “Outer Space.” It considers that these problems fall essen- 
tially within the province of the functions of the Organization and that, at 
a suitable time, they might be included in the general work program of the 
Legal Committee. 


Report of the Council to the Assembly and reference to Commissions and 
Committees, as necessary 

The Commission took note of the contents of Chapter VI of the Report 
of the Council to the Assembly and of the Supplementary Report, concerning 
the development of the work in the legal field. 


APPENDIX 


The final relevant Resolution (A10-39 and A10-40) read as follows:— 

Ratification of International Conventions on Private Air Law 

THE ASSEMBLY DESIRES to call the attention of all States con- 
cerned to the fact that certain international conventions on private 

air law which have already been signed (including the Hague 
Protocol to the Warsaw Convention) have not yet been ratified by 
many States, and EXPRESSES THE HOPE that the States con- 
cerned wiil participate in the aforesaid conventions (and the Hague 
Protocol) as soon as possible, 


The Teaching of Air Law 

THE ASSEMBLY, considering the undoubted importance for the 

Organization and the States of the specialized teaching of air law 

and the desirability of fostering knowledge of this important sub- 

ject, 

(1) INVITES the Council to take all possible action to promote the 
teaching of air law in those States where it is not yet available; 
and 

(2) URGES the States to adopt appropriate measures which would 
further the achievement of the above objective. 
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TECHNICAL MATTERS DISCUSSED DURING THE 
ICAO TENTH ASSEMBLY 


The agenda of the Technical Commission of the Tenth Assembly com- 
prised four items: 

a. Review of the past work of ICAO in the technical field and future 
technical program. 

b. Review of technical resolutions of previous Assemblies, in order to 
bring them up to date. 

ce. Future policy in the formulation of regional plans and in the foster- 
ing of their implementation. 

d. Policy with respect to International Standards and Recommended 
Practices and methods to foster their implementation. 


The Air Navigation Commission, which is the permanent body of ICAO 
responsible for the technical activities of the Organization, had prepared 
documentation covering those items presenting the different problems in- 
volved and making suggestions to the Assembly. The Technical Commission 
of the Assembly went carefully into the several aspects of each item and 
expressed its conclusions in the form of Resolutions which were finally given 
approval by the Plenary Assembly. 

The present summary would become unduly long if we were to go into 
the details of such Resolutions: It is enough to say that they are sixteen in 
number, that they generally endorsed the policy suggested by the Air Navi- 
gation Commission and Council and that they establish the following direc- 
tives: 


i. Technical meetings dealing with the preparation of world-wide 
specifications should be carefully planned, their agendas be clearly 
specified and all necessary preparations previous to each meeting 
(including preliminary work by panels) should be adequate. 

ii. Regional meetings, which recommend plans for the provision of 
specific facilities and services within a particular area of the world 
(there are eight such Regions), should discuss the technical prob- 
lems of the Region, taking into account all the different aspects 
involved. As far as possible, the requirements of new aircraft with 
respect to facilities should be taken care of well in advance so that, 
when the new aeroplanes begin to operate, the necessary ground 
facilities and services are provided. The Organization should try 
to establish principles to permit increasing efficiency in regional 
re-planning, taking into account the traffic and economic potentials 
of the routes served. 


iiii ICAO should provide all possible help to Contracting States in 
their implementation of the Standards and Recommended Practices 
and Procedures as well as of the Regional Plans. To that effect, 
the work of the Regional Offices should be extended, appropriate 
contact with the Aviation Technical Assistance Missions (technical 
missions for aviation, supervised by ICAO and supported by United 
Nations funds), should be kept and, in their turn, the States should 
keep the Organization informed of the difficulties they encounter 
in implementation, in order to permit a more efficient approach to 
their problems and to find the means of solving them. The program 
for the elimination of “serious deficiencies” should be continued. 
All the technical training resources of the Secretariat should be 
used to help in this objective. 


iv. There should be a wide exchange of information on technical mat- 
ters among States and between States and ICAO. The technical 
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staff of ICAO should maintain proficiency in their respective fields 
by attending conferences and visiting development centers, as 
appropriate and practicable. 


v. Civil and military users of air space should cooperate with each 
other in order to permit the safest and most efficient operation of 
all aircraft. 


vi. The Council should collect data and develop guidance material on 
possible future aerodrome requirements, because of the introduc- 
tion of newer generations of aircraft and should bring to the atten- 
tion of aircraft manufacturers the need to limit such requirements. 


Throughout the discussions in the Technical Commission it was obvious 
that all States recognized the need to give special attention to air navigation 
problems which now exist or which can now be foreseen and indicated their 
desire that ICAO technical activities be kept at the level required by an 
industry in continuous growth, so that the Organization may remain a very 
effective means of fostering the development of international civil aviation, 
If some observers had the impression, during the Seventh Assembly in 
Brighton in 1953, that the pace of ICAO in the technical field was slowing 
down, they would all agree now that this Tenth Assembly has put new life 
into those acitivities and that they will become even greater and more 
important in the future. 

We should now turn to another item which, although having a very 
important technical aspect, was not discussed in the Technical Commission, 
but in the Executive Committee because there were also economic and finan- 
cial questions involved. It can be said that it was, perhaps, the most impor- 
tant item considered by the Assembly. Its title was “Review of the Policy 
and Program of ICAO for the Provision of Air Navigation Facilities and 
Services” and had been originally introduced in the agenda of the Assembly 
at the proposal of the United States; it purported to find a solution to the 
provision of more efficient ground facilities and services needed for the 
adequate operation of aircraft on congested routes and of the big jet air- 
craft which will start flying around 1960. 

To understand fully the implications of this item, it should be explained 
that under Article 28 of the Chicago Convention, Contracting States are 
supposed to provide, ‘‘as far as they find it practicable,” the facilities and 
services which the Council has approved as constituting the plan for each 
Region. These facilities are to be provided to permit the safe and efficient 
operation of aircraft internationally and that means, mostly, of scheduled 
air services. States which are providers of such facilities have done their 
best to meet their obligations under the Convention, but it is true to say 
that in many cases they lack the necessary funds or do not possess the 
required civil aviation organization, or the adequately trained personnel. In 
such circumstances, the providing State is unable to implement its part of 
the Regional Plan and the absence of the facilities or services affects 
seriously the regular and economical operation of airlines. Although Chap- 
ter XV of the Convention envisages the possibility of joint financing 
schemes, except in the North Atlantic, this has not been applied. 

The Assembly recognized that, to avoid handicapping the economy of 
operations and affecting the travelling public, some remedy had to be found 
to ensure the timely provision of facilities essential to the regularity and 
efficiency of international civil aviation; it also recognized that such remedy 
might involve modifications in the present methods of providing services 
and an increased emphasis upon methods of financing such services; within 
the framework of the Convention, special measures had to be taken to accel- 
erate the solution of the problem. 














INTERNATIONAL 331 


The Resolution finally approved directs the Council of ICAO to study the 
difficulties which are likely to be encountered in the near future and to 
determine those elements of regional plans which have not yet been provided, 
but which are essential for present or planned operations. The Council 
should also investigate means of encouraging States to meet their responsi- 
bilities under Article 28 of the Convention, the practicability of other 
solutions (such as the establishment of operating agencies, negotiation of 
loans, etc.) and also consider to what extent the cost of providing facilities 
and services may be recovered. To apply this Resolution, the Assembly 
recommended to the Council that a special Panel be established, 

Once the Assembly closed, the ICAO Council, in its July Session in 
Caracas, decided to create the special Panel which will study all such matters 
and designated the President of the Council as Chairman of the Panel, for 
the time being. A first meeting of the group took place at the beginning of 
November. During October, the precise terms of reference of this group 
were considered by the Council and the members of the Panel (six in num- 
ber) appointed. 

It is hoped that, with the basic data obtained by the ICAO Secretariat 
and furnished by States and operators (the assistance of IATA is essential), 
the Panel will start to function actively during 1957 so that new solutions 
may be found in time to cope with the new problems (both technical and 
economic) which will arise around 1960 when the new long-range jet aircraft 
start to operate. 


Il. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


12th ANNUAL GENERAL MEETING: EDINBURGH, SCOTLAND: 
SEPTEMBER 17-21, 1956 


The 12th Annual General Meeting of IATA was held in Edinburgh, 
Scotland, between September 17th and 21st, 1956. 

Lord Douglas of Kirtleside, Chairman of British European Airways, 
succeeded Mr. Juan T. Trippe, President of Pan American World Airways, 
as President of IATA. 

During the course of the meeting, Sir William Hildred, Director General 
of IATA, delivered his Annual Report to the chief executives of the airlines 
from some 40 countries. 

Contrary to the estimated results, Sir William Hildred was able to 
report a 16 per cent increase in passenger traffic for 1955 as against the 
13 per cent increase in 1954, and an 18 per cent increase in cargo traffic as 
against the 10 per cent increase which had remained steady for the three 
previous years, On the North Atlantic run alone, some 700,000 passengers 
were carried in 1955 and there is every reason to believe that this increase 
will continue. 

Within the next few years, the Director General anticipated that the 
airlines would add to their existing fleets jet aircraft numbering between 
200 and 300. It was estimated that each jet in the course of a year’s travel- 
ing would probably be able to transport as many, or more, passengers than 
the number transported by some of the largest passenger ships. 

Sir William Hildred stated that the introduction of jet aircraft would 
necessitate substantial improvements in air traffic control and was of the 
opinion that outmoded practices would have to be replaced by up-to-date 
methods, 

Among the other subjects discussed at length by Sir William Hildred 
were: Fares, Financial State of the Airlines, Postal Matters, Operating 
Profit, etc. 

The meeting, which was the first to be held in Scotland, was well attended. 
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REPORT OF THE LEGAL COMMITTEE 


Introduction 

The Committee met in Vienna on May 28th, 29th and 30th, 1956. 

As in previous years, the subjects which came before the Legal Com- 
mittee were of great variety. They included matters which had been dealt 
with by ICAO, such as:— 


i. Amendment to Certain Articles of the Chicago Convention 
ii. Interchange, chartering and Hiring of Aircraft 
iii. Proposed Aerial Collisions Convention 
iv. Hague Protocol amending the Warsaw Convention 
v. Convention on the International Recognition of Rights in Aircraft 
(Geneva, 1948) 
vi. Convention on Damage caused by Foreign Aircraft to Third Par- 
ties on the Surface (Rome 1952) 
vii. Legal Status of Aircraft 


Many of these subjects were under active consideration by the Commit- 
tee during the past year; others are included in this report merely in order 
to record developments which have taken place since the last report of the 
Legal Committee. 

The Committee also considered the following subjects which are of 
interest to the IATA Traffic Conferences: 


viii. Certain matters arising out of Agency Administration 
ix. Conditions of Carriage 
x. New Form of Air Waybill 

xi. Interline Cargo Claims Procedures Agreement 

xii. Co-operation between Air and Sea Carriers 


Amendment to Certain Articles of the Chicago Convention 

We considered the recommendations from the ICAO Facilitation Divi- 
sion and from the Strasbourg Conference to the 10th Assembly of ICAO in 
Caracas with respect to the deletion of Article 34 and the amendment of 
Article 29 of the Chicago Convention. These recommendations provided in 
the case of Article 29, for deleting sub-paragraphs (d), (f) and (g) which 
pragraphs required certain aircraft documents, i.e. the log book, the passen- 
ger manifest and the cargo manifest, to be carried by every aircraft engaged 
in international air navigation. It was proposed to substitute for the specific 
requirement of these documents, language to the effect that any other docu- 
ments which might be required for control purposes might be prescribed by 
the Annexes of the Convention. 

We noted that the United Kingdom was not prepared to go as far as the 
ICAO Facilitation Division and was agreeable only to eliminate the reference 
to the log book from Article 29 and to delete Article 34. Certain other Gov- 
ernments had objected to the principle of amending the Convention, as 
recommended by the ICAO Facilitation Division, on the grounds that the 
objective of the amendment might be achieved by interpretation of the 
Convention, rather than by amendment, and that it was not advisable at 
this time to open up the Convention for matters such as the amendments 
suggested. 

We understood that the IATA Facilitation Advisory Group favored 
the principle of deletion of the requirement with respect to all three docu- 
ments mentioned above, and not simply the log book as the United Kingdom 
proposal suggested, and it was our view that the amendment of the Conven- 
tion was the most effective manner in which the objectives of both IATA 
and ICAO Facilitation Groups might be obtained. However, we wished to 
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point out that the amendment of the Convention, because of the procedural 
requirements and the necessity of ratifications, might result in serious 
delays. 

We realized that there might be certain difficulties in developing a satis- 
factory interim arrangement to achieve the same objectives: for example, 
Article 11 of the Chicago Convention might prevent a State from relieving 
another State bilaterally of the requirements of Article 29. Moreover, States 
which had adopted statutes incorporating the Chicago Convention might 
find it impossible to depart from the requirement of Article 29, which did not 
appear to give discretion in this matter but rather were mandatory. Al- 
though these points might cause difficulties, it was conceivable that some 
intermediary solution, short of amending the Convention might be found. 
We thought it might be useful, therefore, for the ICAO facilitation Division 
and the IATA Facilitation Group to continue to study possible means of 
obtaining a satisfactory interim procedure by which the requirements of 
Article 29 of the Chicago Convention, with respect to the log book and other 
documents for control purposes, could be waived. 

We wished to mention that the amendment of Articles 48, 49(e) and 61 
of the Chicago Convention, to the effect of authorizing the Assembly of 
ICAO to hold its sessions at intervals less frequent than annually, if so 
desired, had, as yet, not been ratified by a sufficient number of States to 
make this amendment effective. We were informed, however, that ICAO 
expected that these amendments would become effective in the course of the 
year 1956. 

The Protocol providing for a new Article 93b to the Chicago Convention, 
dealing with the termination of membership of States in ICAO, and their 
readmission in connection with corresponding action by UNO, required 
ratification by 28 Contracting States. At the time of our meeting, the 
required number of ratifications had not been deposited with ICAO. 

The Caracas Assembly considered that the particulars described in 
Article 34 are included in the General Declaration referred to in Chapter 2 
of Annex 9 to the Convention, and (A10-36) resolved that “the General 
Declaration, when prepared so as to contain all the information required 
by Article 34 with respect to the journey log books, may be considered by 
contracting States to be an acceptable form of journey log book; and the 
carriage and maintenance of the General Declaration under such circum- 
stances may be considered to fulfill the purposes of Article 29 and 34 with 
respect to the journey log book.” This solution is in line with our recom- 
mendation. 


Interchange, Chartering and Hiring of Aircraft 

We reported last year that ICAO had undertaken a study of this question. 

The subject was first discussed at the Conference on the Coordination 
of Air Transport in Europe, held at Strasbourg, in 1954. 

Further study of the Interchange question was made by a Sub-Committee 
of the ICAO Legal Committee, in September 1955, which dealt with several 
aspects of the problem; the nationality and registration of chartered air- 
craft, control over airworthiness and the licensing of crews, and the liability 
of the owner and charterer in relation to the international carriage of 
passengers and cargo. 

The Hague Conference in 1955 considered the report of the Sub-Commit- 
tee of the ICAO Legal Committee but was of the opinion that the matter 
was of great complexity and took no action in respect of the recommenda- 
tion made by the Sub-committee. 

The First Session of the European Civil Aviation Conference in Stras- 
bourg in November/December 1955 dealt again with the problem of Inter- 
change of Aircraft, particularly with its Public Law aspect. The Belgian 
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delegation submitted a draft of a Unilateral Convention, but the Conference 
merely recommended: 


i. that, when necessary, States should facilitate interchange agree- 
ments between airlines by making arrangements to transfer their 
functions under the Chicago Convention and its Annexes, to the 
extent permitted thereby, from the State of registry of the aircraft 
to the State of the operator; and 


ii. that the Council of ICAO should arrange to include in the study of 
the charter and hire of aircraft, particular reference to the legal 
problems that arise when the functions of the State of registry of 
an aircraft interchanged without crew are transferred to another 
State; 


iii. that a study group should be set up, the terms of reference of 
which should be limited to a comparative study of national practices 
in implementing Annexes 1, 6 and 8 of the Chicago Convention, 
with a view to proposing general solutions to problems arising in 
connection with Interchange. 

At the time of our meeting in Vienna, we were advised that the ICAO 
Sub-Committee on the Chartering and Hiring of Aircraft would meet again 
in Caracas in June 1956 and that the Rapporteur of this Sub-Committee had 
prepared a report, dealing with many aspects of the problem. We were not 
prepared, at our Vienna meeting, to formulate our final position with respect 
to the report of the ICAO Rapporteur, which had only been issued a few 
days prior to our meeting, and was only available to us at the meeting. We 
did make, however, some preliminary observations, mainly to assist the 
IATA observer at the Caracas meeting of the ICAO Sub-Committee. 

As a general principle, we felt that whatever regulations might be 
developed by ICAO in this matter, such regulations should permit the 
maximum use of the fleets of the airlines. Carriers should have the greatest 
facilities to make interchange arrangements or charters between airlines 
with or without crew, and in both instances for long or short periods. We 
were not, at this stage, convinced of the wisdom of a system under which a 
differentiation was made between short and long term charters. Nor were 
we satisfied that, in the case of charters for longer periods, it was necessary 
to hand over the authority, in regard to aircraft, from the State in which 
the aircraft was registered to a State in which the aircraft would be used. 

We have made a cursory review of the suggestion of the ICAO Rappor- 
teur to amend the Warsaw Convention by inserting a definition of “carrier” 
to mean the person actually performing the carriage by air. Several objec- 
tions were recorded, Whilst this definition might have some practical advan- 
tages in solving certain problems arising in connection with charters, it 
would produce some anomalies. In a large number of cases, the carrier who 
enters into a contract of carriage and who, by the terms of the Convention 
as presently written, would without question be considered a carrier, would 
not under the definition be a carrier unless in fact he performed the car- 
riage. We considered this undesirable and confusing. Moreover, several 
provisions of the Convention, are drawn up with a view to regulating the 
relationship between the parties entering into the contract of carriage. 
Additionally, we doubted the validity of the statement of the ICAO Rap- 
porteur to the effect that the party who entered into the contract of carriage 
but who did not in fact perform the carriage, would be free to contract out 
of his obligation. In some countries the carrier, who has contracted with a 
passenger, would be considered a common carrier, irrespective of whether 
he performed the carriage himself or used the services of some other person. 
Such a carrier would have no alternative but to remain a common carrier, 
and, as such, could not contract out of his common carrier responsibility. 
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This regime would appear to be more unsatisfactory than the present situa- 
tion under the Convention. 

The Committee, having considered the report of the ICAO Rapporteur, 
discussed the practical aspects of the problem of interchange. The Com- 
mittee agreed that this was a real problem which required careful study. 
The fact that European States were determined to find a solution to the 
various questions raised by the interchange of aircraft, indicated that these 
questions have some urgency. The problems fall largely into two categories. 
The question as to what extent it is necessary to amend the Chicago Con- 
vention to make it adaptable to aircraft interchange belongs to Public Law. 
On the other hand, the problem which arises out of the fact that the Warsaw 
Convention does not clearly establish the relationship between the owner 
of the aircraft and the user of the aircraft, with whom the owner is not 
in contractual relationship, belongs to Private Law. 

In order to make a comprehensive study of the Public and Private Law 
problems involving the Chicago, Warsaw and Rome Conventions, a Sub- 
committee of the Legal Committee was established under the Chairmanship 
of M. Lemoine with Messrs. Conradie, Friendly and Staple as members. 
The Committee was instructed, with the approval of the DG, to co-opt such 
specialists from the Operations and Traffic departments of the airlines as 
occasion demands. 


We are pleased to report that Professor John C. Cooper was able to 
attend the Caracas meeting of the ICAO Sub-committee on Charter, etc. 
The Sub-committee issued a report on its findings but it is expected that it 
will meet again in the Spring of 1957 to complete its study of the question. 

We hope that, as a result of further studies made by the ICAO and IATA 
Sub-committees, this subject will receive the attention it deserves in view 
of the increasing development in interchange of aircraft between IATA 
Members. 


Conditions of Carriage 

A Special Committee under the Chairmanship of Professor Cooper is in 
charge of this project. This Special Committee reports to the DG, and, 
through him, to the IATA Executive Committee, but has worked, since its 
inception, in very close cooperation with the IATA Legal Committee. The 
main objective of the Committee is to develop, in consultation with the CAB 
staff, language which might be acceptable to both the IATA Traffic Confer- 
ence members and to certain Governments which have objected to the 
language of the Conditions of Carriage, as developed by IATA under Reso- 
lution 030. 


We have been advised that the Special Committee endeavored during the 
last year to finalize the new Conditions of Contract to be printed on the 
Passenger Ticket. The consultations with the CAB have resulted in the 
development of a formula which, the Special Committee has reason to 
believe, would be approved by the U. S. CAB and by other Governments that 
have heretofore made objections. During the recent meeting in Cannes, the 
Special Committee approved this formula with only a few alterations and 
it was believed that the differences would not be disconcerting to the CAB 
or to its staff. 


We have been consulted upon these new Conditions of Contract to be put 
on the Passenger Ticket. We concurred in the views of the Special Com- 
mittee and have authorized Professor Cooper so to advise the Director 
General. 

We understood that consultations with the CAB on the new Conditions 
of Contract on the Passenger Ticket and Air Waybill would break down 
unless early action was taken. We hoped that the Traffic Conferences, by 








336 JOURNAL OF AIR LAW AND COMMERCE 


mail vote at a comparatively early date, would adopt the new contract to be 
substituted for present Resolution 275b. 

The new Conditions of Contract are drawn up along the following 
lines :— 

Principles of Liability. The new contract will apply for interline inter- 
national carriage only and, as such, two situations must be envisaged: first, 
the case where the Warsaw Convention applies to the carriage, and, second, 
where the Warsaw Convention does not apply. In the first case, the carriage 
will be governed, as at present, by the rules of the Warsaw Convention. 
This case covers a large percentage of IATA international interline traffic. 
In the second case, the situation under the new contract is as follows: 


i. in respect of damage to passengers and unchecked baggage, the 
carrier is not liable unless the damage is caused by his negligence. 
The extent to which contributory negligence is a defense on the 
part of the carrier will be determined by applicable law. 


ii. in respect of damage to checked baggage, no special provision is 
included in the new contract and the liability of the carrier in this 
respect will be governed by applicable law. 


The major difference between the new and the old Conditions of Contract 
as to principles of liability is in respect of loss of or damage to checked 
baggage. The present ticket requires the passenger to prove negligence of 
the carrier, even though the baggage is in the possession of the carrier. 
This is contrary to public policy in many jurisdictions which require the 
carrier to establish one of the generally accepted excuses for failure to 
deliver the checked baggage. For this reason, it was not found possible to 
sustain the old ticket provision as a basis of uniform application. 


Limitation of Liability. The new contract establishes the following 


system: 

i. If the carriage is covered by the Warsaw Convention, the limita- 
tion of liability expressed therein will apply unless and until the 
new Protocol is adopted, in which event the Protocol limits will 
apply. As stated above, this covers the greater part of IATA inter- 
national interline traffic. 


ii. If the carriage is not governed by the Warsaw Convention, the 
limits of liability for loss of or damage to baggage will be subject 
to the same limits as are now contained in the Warsaw Convention 
and in the proposed Protocol. The old ticket provided a lower limit 
for non-Warsaw baggage ($100). This was objected to by certain 
governments as being unreasonable. The new ticket will provide 
complete uniformity as to limits of liability in all IATA interna- 
tional interline carriage, whether covered by the Warsaw Conven- 
tion or not. 


iii. No special provision is included as to limitation of liability for 
death of or injury to passengers in transportation not covered by 
the Warsaw Conventon. Government objection was made to con- 
tinued approval of the present ticket provision as to limitation in 
case of non-Warsaw transportation on the grounds that approval 
might be considered to be a change in public policy in certain 
jurisdictions which deny the right of carrier, by contract, to limit 
his liability for negligence in case of death of or injury to passen- 
gers. 


The Special Committee considers it advisable to omit the limitation of 
liability for passengers in non-Warsaw carriage, because of such objections 
and because no uniform rule is possible. In many jurisdictions, limitation 











INTERNATIONAL 337 


by contract is void. In other jurisdictions, statutes provide for limitation 
of liability irrespective of any contractual provision. As the new Conditions 
of Contract are to apply only on interline transportation, any IATA Mem- 
bers desiring to use a separate form of ticket for on-line transportation 
can do so, 

Incorporation of carriers’ tariffs, conditions of carriage and regulations 
in passenger ticket. In the new ticket, as in the old, the carriage is governed 
by conditions on the ticket, tariffs, conditions of carriage and regulations, 
except that in certain jurisdictions, where tariffs must be filed, transporta- 
tion between such countries and other points will be governed solely by the 
ticket and the filed tariffs. 

Timetables—Stopping Places. In the old ticket, as well as in the new, 
the principle of referring to carriers’ timetables, as indicating agreed 
stopping places under the Warsaw Convention, has been maintained for most 
situations. This principle has been upheld by at least one U. S. and one 
British Court. However, on insistence of one Government, the new ticket 
will include a proviso, which makes ineffective the reference to timetables, 
in cases where the point of departure and destination are in the same coun- 
try and the agreed stopping place is in another country. In that case, if 
Warsaw is to be applied, the new ticket requires at least one agreed stopping 
place in the outside country to be expressly shown on the ticket rather than 
by reference to the timetable. While the Special Committee vigorously 
opposed government insistence on the inclusion of this limited provision as 
a condition of approving the new ticket, nevertheless it is not felt that any 
real hardship is imposed. In the case of a return ticket, the foreign point 
of turn-around will always be indicated on the ticket. In carriage between 
points in the U. K. and Colonies, the limitation in the U. K. statutes will 
apply, even if Warsaw is held not to apply. It is believed that, in practice, 
there are few cases in which this proviso will cause inconvenience to carriers. 


Interline Cargo Claims Procedures Agreement 

Last year we reported that some divergencies of viewpoint existed be- 
tween the Insurance and Legal experts as to the principles to be incorpo- 
rated in the Agreement and that further study was necessary. 

We are pleased to report that we succeeded in developing a text for the 
agreement which appears to be acceptable to both the Insurance experts and 
the Legal Committee (copy of text annexed). 

In transmitting this document to the DG, we desire to point out that the 
success of the application of the Interline Cargo Claims Procedures will 
greatly depend on the cooperation between the airlines in facilitating the 
settlement of claims. 


Cooperation between Air and Sea Carriers 

We noted with interest a progress report on developments in the field 
of Air-Sea Agreements in the North Atlantic, Trans-Mediterranean and 
Trans-Pacific areas. None of these relationships was sufficiently crystalized 
to warrant action by us at this time. 


IATA INTERLINE CARGO CLAIMS PROCEDURES AGREEMENT 
PRINCIPLES AND PRACTICES FOR THE INVESTIGATION AND 
DISPOSITION OF AIR CARGO CLAIMS 
SCOPE AND PURPOSES 

1. The object of this Agreement is to establish uniform principles and 
practices for the handling of interline cargo claims whenever such claims 
between carriers refer to losses of shipments carried or contracted to be 
carried by two or more parties hereto, so as: 
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to secure and preserve harmonious relationships in claims matters 
among carriers, and between carriers and the public; and 


to effect prompt and equitable apportionment among carriers of amounts 
paid and expenses incurred in the settlement of claims; and thereby 


to effect and maintain a prompt and efficient service to the public in 
connection with the investigation and settlement of air cargo claims. 


2. To that end it is agreed that claims and legal actions filed with or 
commenced against parties hereto relating to the carriage of interline cargo 
shall be handled and disposed of in accordance with the procedures herein- 
after set forth unless an interested carrier receiving the claim (hereinafter 
referred to as the “‘claim receiver’) is prepared to pay the claim on his own 
account without recourse against any other party hereto. 


DEFINITIONS 


38. As used herein, the term: 

“Loss” shall mean the total or partial loss or destruction of, or 
damage or delay to, a shipment. 

“Concealed loss” shall mean a loss which was not discovered until 
after delivery to the consignee or his representative (or to Customs 
authorities at destination). 

“Interested carrier” shall mean a party hereto which issued an air 
waybill covering a shipment in respect of which a claim has arisen, or 
which participated or contracted to participate in the carriage of such 
shipment. 

“Responsible carrier” shall mean an interested carrier which is 
wholly or partially responsible for having caused a loss. 

“Claim” shall mean a demand in writing, by or on behalf of a shipper 
or consignee for damages for the loss (including concealed loss) of a 
shipment which occurred during the time the shipment was in the 
custody (as defined by applicable law) of an interested carrier. 


HANDLING OF CLAIMS NOT IN LITIGATION 


Part A: Preliminary 

4. As soon as reasonably possible after the receipt of a claim, the claim 
receiver shall notify each of the other interested carriers of the nature of 
the claim, the name or names of the claimants, the amount involved, and the 
number of the air waybill, and shall also furnish any other information in 
the possession of the claim receiver which is necessary to enable each such 
carrier to determine its interest in the claim. 

5. In the event that claims are filed with two or more parties at or about 
the same time, the party which first carried the shipment involved shall be 
deemed to be the claim receiver. In the event that prior to the completion 
of the investigation and disposition of a claim by a claim receiver as here- 
inafter provided for, a substantially identical claim shall be filed with 
another party hereto, such claim shall be referred to the original claim 
receiver for disposition in accordance with these procedures, 

6. Before proceeding to process a claim pursuant to the procedures 
hereinafter provided the claim receiver shall demand from the claimant the 
following: 

i. a statement setting out the grounds on which the claim is based; 
ii. proof of the amount of the loss and how the amount was computed, 
such as the original or a certified copy of the invoice or other 
satisfactory evidence of value for all the goods in the shipment; and 

iii. the air waybill or a photostatic copy thereof. 
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7. The claim receiver shall reject any claim in respect of which the 
claimant has failed either to furnish all such data and information or to 
satisfy the claim receiver that such data and information are not available 
to the claimant. 


8. If it appears from the air waybill that the shipment with respect to 
which the claim has been made has been insured under the issuing carrier’s 
open-policy insurance, the claim receiver shall refer the claim to the issuing 
carrier and so notify the claimant. 


Part B: Claims not Exceeding U.S. 100 Dollars (or its equivalent) 


9. The following procedure shall govern the handling and disposition of 
any claims not exceeding 100 U. S. Dollars or its equivalent at the rate of 
exchange provided for in currently effective IATA Resolutions; 


(i) Investigation and disposition of the claim shall be the sole right and 
obligation of the claim receiver. The claim receiver shall use its best efforts, 
without necessarily having to carry out a full investigation as to which of 
the interested carriers is responsible for the loss, to determine whether the 
claim is valid. If it determines that the claim is valid, it shall settle the 
claim on the most favorable terms it is able to arrange. If the claim receiver 
determines that the claim is not valid, it shall reject the claim and shall 
notify all other interested carriers accordingly. If the claim is subsequently 
refiled with any other interested carrier, such carrier shall refer the claim 
to the original claim receiver for disposition. 


(ii) No settlement shall be made in excess of the declared value for 
carriage specified in the air waybill or, if no declaration of value for carriage 
has been made in the air waybill, in excess of U. S. $16.50 per kilogram. 


(iii) Where the claim receiver has determined that the claim is valid, 
and has made payment in terms of sub-paragraph (i) above, the following 
procedure shall apply: 


(a) Where the claim relates to a concealed loss and the claim re- 
ceiver is satisfied that it will not be possible to ascertain the 
responsible carrier, it shall bill all the other interested car- 
riers, charging each of them in the proportion which each 
such carrier’s share of the air transportation revenue bears 
to the total air transportation revenue received or receivable 
by all such carriers; 


(b) In all other cases the claim receiver shall follow the investiga- 
tion procedure outlined under Paragraph 10, and in the light 
of such investigation shall determine the responsible carrier 
or carriers and make billing accordingly. If in the case of 
concealed loss it is not possible, after such investigation, to 
determine the responsible carrier, the claim receiver shall act 
in accordance with sub-paragraph (a) above. 


Part C: Total Claims Exceeding U. S. 100 Dollars (or its equivalent) 


10. The following procedure shall govern the handling and disposition 
of claims exceeding 100 U. S. Dollars or its equivalent at the rate of 
exchange provided for in currently effective IATA Resolutions: 


(i) The claim receiver shall investigate the handling of the shipment 
while in its possession. If the claim receiver is solely responsible, it shall 
so notify the other interested carrier(s) and dispose of the claim as it sees 
fit; otherwise, it shall pass the claim file and the results of its investigation 
to such other interested carrier as it considers to be the proper party next 
to deal with the matter. 
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(ii) Each carrier receiving the claim file shall acknowledge receipt of 
the file, shall investigate its own handling of the shipment and, unless it 
accepts responsibility for the claim, shall transmit the complete claim file, 
with the results of its investigation (including any relevant carrier docu- 
ments) to the interested carrier whom it considers to be the proper party 
next to deal with the matter. The complete claim file shall be returned to 
the claim receiver by the first carrier agreeing to accept sole responsibility 
for the claim or, if no carrier so agrees, by the last carrier receiving such 
file. 

(iii) In the event a carrier other than the claim receiver agrees to accept 
sole responsibility for the claim, the claim receiver shall so notify the other 
interested carrier(s) and dispose of the claim in agreement with the carrier 
that has agreed to accept responsibility. 

(iv) If the claim receiver determines, after investigation as aforemen- 
tioned, that the claim is unfounded, it shall reject the claim, notifying all 
other interested carriers accordingly. 

(v) If the claim receiver determines that the claim is valid but no car- 
rier has agreed to accept responsibility, the following procedure shall be 
followed: 

(a) The claim receiver shall request advice from the interested 
carriers as to whether settlement should be made and, if so, 
in what amount; 

(b) If any of the interested carriers requests that the claim be 
settled, the claim receiver shall then undertake negotiations 
with the claimant for the purpose of determining the amount 
the claimant will accept in settlement. The claim receiver shall 
then submit a statement of the said amount for approval to all 
the interested carriers. If settlement in the said amount is 
approved by the interested carrier or carriers, and agreement 
is reached between the carriers as to the method of sharing the 
loss, the claim receiver shall settle the claim accordingly; 

(c) In the absence of agreement as to the amount to be paid in the 
settlement of the claim and the apportionment thereof, the 
claim receiver or any interested carrier may pay the claim at 
its own risk and proceed against any other interested carrier 
or carriers in terms of paragraph 21. 

(d) If neither the claim receiver nor any other interested carrier 
desires to avail itself of any right conferred on it by sub-para- 
graph (c) above, the claim receiver shall reject the claim. 

(vi) The settlement of claims shall be negotiated solely by the claim 
receiver unless it transfers this function to another carrier(s) that has 
(have) agreed to accept responsibility for the claim. 


LEGAL ACTIONS 


11. As soon as practicable after the commencement of a legal action 
involving an interline cargo claim the defendant carrier or carriers shall 
notify each of the other interested carriers of the nature of the action, 
including the names of the parties and the court, the amount involved, the 
date when appearance and answer must be made or entered and the number 
of the air waybill, and shall also furnish all other information necessary for 
each such carrier to determine its interest in the action. 

12. If a defendant carrier accepts sole responsibility for the loss, it 
shall notify the interested carriers accordingly and shall dispose of the 
action as it sees fit. Such notice shall constitute a waiver by such defendant 
carrier of any claim for contribution by other interested carriers. 
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13. Except as provided in Paragraph 12, the defendant carrier shall 
undertake an investigation of the validity of the claim in accordance with 
the procedures prescribed in Paragraph 10, to such extent as may be con- 
sidered practicable under the circumstances and with due regard to any 
investigation that may already have been carried out in terms of that 
paragraph. If the action is not settled, the defendant carrier shall endeavor 
to obtain the agreement of the responsible carriers as to how and by whom 
the defense of the action shall be conducted. If such agreement is not 
reached reasonably prior to the time the defendant carrier must proceed 
with the defense of the action, the defendant carrier shall proceed to defend 
the action unless another interested carrier makes a timely offer to, and does 
assume the conduct of such defense, the form of such assumption (including 
indemnities) to be agreed between the defendant carrier, the responsible 
carriers, and the carrier making such offer. 


14. Where an action relating to a loss, for which one or more other 
interested carriers may be responsible, has been defended, the carrier de- 
fending the action shall have the benefit of the following rights of recourse: 


(i) If the defense of the action has been successful, each such carrier 
shall be charged such share of the total amount of the reasonable expenses 
and attorneys’ fees incurred in defending the action as may be agreed or, 
in default of agreement, a share which bears the same ratio to the total of 
such expenses and fees as such carrier’s share of the air transportation 
revenue bears to the total air transportation revenue received or receivable 
by all such carriers. 


(ii) If the defense of the action has been unsuccessful, the amount of 
the judgment and the reasonable expenses and attorneys’ fees incurred in 
connection with the defense of the action shall be charged to each responsible 
carrier as agreed, or in connection with a concealed loss, in the ratio which 
the air transportation revenue received or receivable by it bears to the total 
air transportation revenue received or receivable by all responsible carriers. 
However, if the judgment exceeds an amount which the claim receiver or a 
defendant carrier had advised would be acceptable to the plaintiff in settle- 
ment, those responsible carriers that agreed to bear their proportionate 
share of such settlement shall be charged only such proportionate share of 
the amount paid, together with expenses incurred to the date of such agree- 
ment; the balance of the judgment debt shall be charged to the responsible 
carriers that declined so to agree in the ratio which the respective air 
transportation revenues received or receivable by them, bears to the total 
air transportation revenue received or receivable by all responsible carriers. 


SALVAGE 


15. When a partially damaged shipment, the delivery or return of which 
has been rejected by the consignee or shipper, has been sold, and a claim is 
made in connection with such shipment, the net proceeds of the sale, after 
deduction of necessary expenses, shall be divided amongst the interested 
carriers by whom such claim or any judgment flowing therefrom has been 
paid, in the same proportion as the share payable by each of them bears to 
the total amount of such claim or judgment. 


GENERAL 


16. All notices required to be given hereunder to any interested carrier 
shall be in writing and shall be furnished to such carrier at its head office, 
or to such other office of carrier as has been designated by carrier in writing 
for this purpose. If a carrier fails without reasonable excuse to notify 
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another interested carrier in accordance with these procedures, such carrier 
shall be liable to the other carriers for any damage as a result of such failure. 


17. Every party hereto shall, upon the written request of a carrier 
handling a claim or defending an action in accordance with these procedures, 
furnish all information and data in its possession relating to such claim 
or action, and shall render all reasonable assistance requested in connection 
with the settlement of such claim or action or the defense of such action. 


18. If a carrier fails to answer a request of another carrier made in 
accordance with these procedures within a reasonable time, such failure 
shall be deemed to be an acquiescence in whatever decision arising out of 
the subject-matter or such request the requesting carrier may make. 


19. Upon the settlement of a claim or an action or upon payment of a 
judgment resulting from an action covered by this agreement, the carrier 
processing the claim or defending the action, as the case may be, shall use 
its best efforts to obtain from the claimant or the plaintiff a release or 
(insofar as applicable law shall permit) a satisfaction of judgment having 
the effect of releasing each and every interested carrier from liability or 
responsibility to all parties in interest for the loss to which the settlement 
or the judgment relates. 


20. Any determination by a claim receiver as to whether a claim falls 
under Paragraph 9 or 10 of this agreement, if made in good faith and on 
reasonable grounds, shall be conclusive. 


21. Any dispute between or among parties to this Agreement arising 
from or in connection with the application of the procedures set forth herein, 
shall be referred to arbitration in accordance with the IATA Interline 
Traffic Agreement. 


22. Any interested carrier having, in respect of a loss paid pursuant to 
this Agreement, a right of indemnification or recovery against a third party 
(other than the insurer of such carrier), shall use its best efforts to enforce 
such right and all amounts thus obtained shall be allocated amongst the 
responsible carriers in the same proportion as they shared in the payment of 
the loss. 


23. Nothing in this Agreement, nor any act or omission of any party 
hereto shall confer on any third party (including any claimant) any rights 
which such party would not otherwise have had. 


EXECUTION AND WITHDRAWAL 


24. This agreement may be executed in any number of counterparts, all 
of which shall be taken to constitute one original instrument. Any air 
carrier which is party to the IATA Interline Traffic Agreement may become 
a party hereto by executing a counterpart to this Agreement and depositing 
it with the Traffic Director of IATA. Thirty days after the date of notice 
of such deposit by the Traffic Director, such a depositing carrier shall be 
considered to be bound hereby in respect to each air carrier that has sim- 
ilarly deposited an agreement and with which it is in agreement under the 
IATA Interline Traffic Agreement. 


25. A party hereto may withdraw from this Agreement by giving thirty 
days’ written notice of such withdrawal to the Traffic Director of IATA and 
all parties hereto. The termination of the Agreement shall not affect the 
handling of claims received by or notified to the party withdrawing from 
the Agreement before the date of termination. 

26. This Agreement supersedes any provision in conflict herewith in the 
Interline Traffic Agreement and other prior agreements between parties 
hereto on the same matters. 
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SUMMARY OF FACILITATION REPORT 


In an endeavor to eliminate as much unnecessary procedure as possible, 
a special report by the IATA Facilitation Advisory Group, which was pre- 
sented by Mr. John A. Paine, New York, System Superintendent of Facili- 
tation for Pan American World Airways, and Chairman of the Group, was 
placed before the 12th Annual General Meeting of the Association. This 
report was supplemented by a special illustrated brochure outlining recent 
developments in the FAL (facilitation) program. 

The decision to allow the facilitation experts of the airlines to present 
their own case directly this year is an innovation, being hitherto presented 
by the Director General, and underlines the increased importance which is 
being given to the subject by the industry. 

The increasing volume of international air traffic and the introduction 
of new types of high-speed aircraft make it necessary to adopt new concepts 
and new techniques in the clearance of aircraft and the loads they carry 
across national boundaries. 

As governments realize the economic benefits to be gained from expand- 
ing tourist travel, it is of extreme importance that they recognize the very 
special requirements of air transport. 

The report noted that consistent facilitation effort by the International 
Civil Aviation Organization and IATA had been able to reduce the time 
consumed by ground formalities to a fairly reasonable proportion of the 
total time that it takes to get from one point to another by air. 

So far, facilitation had been able to keep pace with technical develop- 
ment, for example, the 35 per cent reduction in elapsed time on the New 
York-London run—from 23 hours 20 minutes in 1948 to 14 hours 10 minutes 
today—had been matched by a cut in passenger ground time at the terminals 
from 3 hours 15 minutes to 2 hours. 

While ground clearance time has thus been held to about 12 per cent of 
total trip time, however, new high speed aircraft may change the picture 
even more drastically. 

In 1959, the elapsed time from London to New York should be about six 
hours. This will improve on 1956 performance by 57 per cent. If ground 
formalities are not improved, but remain at 1956 levels, the total time for 
the passengers will be eight hours. In this case the ground time will repre- 
sent 25 per cent of the total time. To maintain the 12 per cent relationship, 
a ground time of 50 minutes would be required. 

The meeting agreed that it was desirable to reduce inbound and out- 
bound ground formalities to a total of one hour. Only by doing so will these 
formalities bear a reasonable relation to the speed of the aircraft which 
will be operating. Even then, ground time will represent 14 per cent of the 
total time it takes to make the transatlantic crossing. 


Formalities at international borders consist largely of paper work, the 
Facilitation Group reported, and to show what can be done to cut paper costs 
it cited the work of a recent commission established to study the amount 
and the cost of this paper work required of industry by the U. S. govern- 
ment. As a result of the commission’s findings in favor of airline recom- 
mendations, the U. S. government took action which saved air carriers 
operating to the U. S. some $471,700 last year. 

The FAL Group estimated that it costs these airlines some $2,804,000 
a year more to comply with the requirements of a further nine projects on 
which recommendations were made to the commission, but on which it could 
not complete its investigations. 
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The report stressed the necessity of implementing ICAO Annex 9, which 
contains standards and recommended practices for governments in their 
dealings with trans-border air transport. The report added that for the 
passenger the elimination or reduction in passport visa fees, in embarkation 
charges and in taxes should be the first step taken by Governments, so that 
their efforts to improve the tourist plans and their efforts in the advertising 
and promotion field will not be impaired. 

As an example of the effects of government requirements on the cost of 
travel the report cited the difficulties that are encountered on a round-the- 
world trip from New York: 

According to the tariff, the round-the-world tourist fare from New York 
is $1,374.85. Apart from this, however, as a condition to entering and 
leaving countries, a passenger, in obtaining passports, visas, prior author- 
izations and the like will have completed and filed 46 documents and paid 
taxes and fees of $147.82. In a sense, the total transportation charge for this 
passenger is $1,522.67. 

In other words, the passenger has to pay about 10 per cent more than 
he should for the right to travel. Accordingly, if travel is to be encouraged, 
this additional cost should be reduced and this could be effected without any 
change in tariffs, it was considered. Efforts, therefore, with governments 
and their organizations to this end should be increased. 

The Group recommended that IATA continue to carry out its Facilita- 
tion program within the framework of Annex 9 of the Chicago Convention 
on International Civil Aviation (which contains standards and recommended 
practices for governments in their dealings with trans-border air trans- 
port) ; to cooperate with the International Civil Aviation Organization and 
encourage ICAO to increase its activity in this field, and to follow closely 
and support the activities of other international organizations directly 
interested in increasing the volume of world travel. 

The Facilitation report noted current efforts by governments and other 
organizations to increase the volume of international travel and to provide 
accommodation for travellers when they reach their destination. 

The United Nations Economic and Social Council has recommended its 
member states to give increased attention to international travel. The 
Inter-American Travel Congress has outlined detailed constructive steps to 
be taken to increase travel. The International Union of Travel Organizations 
is stepping up its tempo and increasing the scope of its activities. Other 
organizations, such as the Pacific Area Travel Association, and the Carib- 
bean Travel Organization, have been active on projects to increase tourists. 

Governments are becoming increasingly aware of the need for greater 
volume of international travel, the report states, and as a result of proposals 
made by IATA and other organizations have agreed to take action in three 
general ways: 


i. to improve tourist accommodation facilities, including construction 
of new hotels, and to provide access to natural scenery, historical 
sites and other places of interest; 

ii. to advertise and promote travel to their countries; and 

iii. to make it easier for people to visit their countries and easier for 
the carriers to bring them. 


As a consequence, the report of the Facilitation Group states, govern- 
ments and other organizations should be constantly reminded of the impor- 
tant part which air transport, through its speed and convenience, plays in 
the development of international travel. 

The door had never been wider open for representations to governments 
than it was at the present time, the report concluded. 
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The IATA Facilitation Advisory Group operates as the top level of a 
three-tiered structure of Facilitation cooperation among the international 
airlines. It serves as the focal point of the airlines’ efforts to lower the 
barriers of international red tape. 

The Advisory Group—composed of 14 members from as many airlines— 
works for the industry as a whole. Its recommendations are passed on to the 
FAL Representatives in the airlines’ head offices. In turn and as the situa- 
tion requires, these may deal with local Facilitation Contacts who work with 
government authorities on the spot. 


SUMMARY OF FINANCIAL REPORT 


The IATA Financial Committee of which Mr. Lorimer Weir, London, 
Financial Controller of British European Airways, is chairman, is composed 
of 15 airline treasurers, controllers and other financial executives who act 
on behalf of the industry as a whole. They are primarily concerned with 
the problems of transfer, accounting and settlement which arise from the 
conduct of an international business involving millions of transactions a 
year, in more than 107 currencies and subject to fiscal and taxation controls 
of an equal number of governments. 

Despite their individual and combined efforts, the airline industry is 
still encumbered by currency controls and fluctuations which often make it 
difficult for them to bring back to their home treasuries the full value of the 
revenues they have earned abroad. 

While world currencies have settled down considerably during the past 
year, due to improving economic conditions, there are still enough cases of 
fluctuation in exchange rates to make international business difficult. 

Airlines are particularly affected because their fares and rates are 
normally determined on an annual basis in dollars or sterling, so that 
fluctuations in the relative values of other currencies during the year means 
that their revenues in the countries concerned may be much less than the 
fare structure actually calls for. 

A special working group of airline traffic and financial experts is con- 
tinuing its investigation of ways and means to simplify the exchange 
situation, and some drastic action will be required. 

A brighter picture of international settlements through the IATA 
Clearing House at London was reported by the Committee. Total turnover 
of interline revenue transactions cleared by IATA last year rose to $366,- 
000,000 (£130,710,000) a gain of 27 per cent over the $287,000,000 (£102,- 
500,000) cleared in 1954. 

The Committee also noted that turnover for the first six months of the 
current year totals $215,880,000 (£77,100,000), or 35 per cent more than 
the figure for the same period of 1955, 


Eighty-eight per cent of all 1955 transactions were settled by offset and 
without cash payment. In individual cases, monthly offsets have run as high 
as 99.8 per cent—one airline’s turnover of £648,000 was settled by a cash 
payment of £548, while another airline settled transactions totalling $14,997 
with a five dollar check. (The Clearing House settles in both dollars and 
convertible sterling.) 

Now in its tenth year of operation, the Clearing House serves 49 IATA 
members as well as a substantial number of domestic North American 
carriers through an interclearance arrangement with the Airlines Clearing 
House in the U. S. It also provides a settlement service with SITA (Société 
Internationale des Télécommunications Aéronautiques), which operates tele- 
communications for many IATA members. 











346 JOURNAL OF AIR LAW AND COMMERCE 


Experimental sponsored clearances, whereby non-members enjoy Clear- 
ing House services through members of IATA, have worked well enough to 
justify their extension to July, 1957. 

The net cost of the Clearing House for 1955 was $43,944. It was financed 
by a charge on members of 25 cents per $1,000 of receivables, considerably 
less than the unit charges of the two preceding years. 

An experiment by nine European members of IATA with interline 
accounting by sampling methods, carried out by the IATA Clearing House, 
is showing promising results. It is essentially an attempt to determine the 
total value of an airline’s commercial indebtedness to another by evaluating 
only a small percentage of the bulk of the flight coupons which are the 
airline’s record of its interline transactions, rather than by checking every 
one; and is being matched by a similar experiment in the U. S. 

It is too early to give an accurate evaluation of the process, but so far 
it has been successful and, if it meets with general acceptance, it should 
save the industry a great deal of time and money. 

IATA has also established liaison with the U. S. General Accounting 
Office to streamline procedures for settlement of the airlines’ claims for 
U. S. Government traffic on a worldwide basis. A large volume of airline 
traffic, both civil and military, is involved, and the attendant accounting 
problems have been minimized by this close and cordial cooperation. 

IATA’s Taxation Sub-Committee is currently keeping watch for the 
airlines on aviation income taxes in ten countries, as well as on turnover 
taxes, property taxes, fuel taxes, stamp taxes and a host of others. 

The target is the elimination of discrimination in taxes. It is neither 
their function nor their aim to oppose taxes on principle, but rather to seek 
through cooperative action equitable solutions which will apply to all affected 
carriers on a uniform basis. 

The airlines have secured the agreement of the German Government to 
reciprocal exemption from turnover taxes and similar levies on international 
airline traffic, but taxation problems continue to arise; no sooner was this 
matter satisfactorily settled than a similar situation cropped up in Austria 
where demands for a turnover tax have recently been made. 

Among other matters, the Committee reported that recent revisions to 
the Warsaw Convention raising the limits of liability would in general mean 
a slight increase in airline insurance premiums. 


SUMMARY OF TRAFFIC CONFERENCES REPORT 


The Traffic Conference Report was presented to the meeting by Mr. 
K. L. Granville, Commercial Director of British Overseas Airways Corpora- 
tion, who had presided over the Traffic Conferences held in Cannes in the 
Spring of 1956, and convened four months earlier than usual in order to 
discuss North Atlantic fares which the U. S. Government had only been 
able to approve for a limited period. 

The Cannes Conferences mentioned above were probably as significant 
in the history of the development of civil aviation as those held in 1952, at 
which time tourist fares were voted over the North Atlantic route. In 
Cannes, the airlines’ representatives reached agreements which will cul- 
minate in the introduction of a new kind of North Atlantic Service to come 
into operation in 1958. It is a tourist-type service and will offer still lower 
fares to the travelling public. 

The Cannes meetings agreed to hold the present basic tourist fare over 
the North Atlantic at its present level, but to institute a 15-day round trip 
excursion fare of $425 between London and New York and to inaugurate 
a new low fare, tourist-type service at 20 per cent less than tourist on April 
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1, 1958. First class fares were reaffirmed until April 1, 1957, when there will 
be two classes of this service, a de luxe class based on a one-way fare of 
$450 between London and New York and a first class at $400 one way. 


Notwithstanding the size of the Conferences, the volume of work before 
them and the very differing interests involved, the Traffic Conferences 
remain an effective instrument through which the industry can regulate 
its affairs, 

Both the present position, as well as that likely to materialize within 
the next few years, were taken into consideration by the meeting. It was 
thought that the period between now and 1958 would cover a transitional 
phase, being the declining era for piston-engined operations as jet aircraft 
are introduced. 

Problems in relation to rate and fare structure do not seem likely to 
diminish. While on the one hand, revenue may continue to expand, on the 
other, the problems may be of great complexity. 

There is already a three-tier fare and rate structure in the Middle East 
and that is almost certain to be the case with regard to the North Atlantic 
area. Polar fares will also produce their own problems. Accordingly, unless 
solutions are forthcoming, and in this case it will be vital that they are, 
sales offices will be confronted with a highly complicated task. 

Study groups at Cannes gave top consideration to such questions as 
charters, relationship with steamship companies, and exchange rates and 
helicopter services, etc. 

The IATA Traffic Conferences are directly answerable to governments 
without whose consent their proposed fares and rates cannot become effec- 
tive, Unlike the IATA standing committees, therefore, they do not seek 
General Meeting approval of their report. However, the General Meeting 
sets the rules for the conduct of the Conferences, votes their budgets and 
provides their administration—and is further made up of the presidents 
of the companies whose vice presidents negotiate in Conference session. 


Ill. CASES 


Air Algerie vs. Fuller and Cotaufruits. (Cour de Cassation, Ch. Civile, Sect. 
Com., Paris, February 22, 1956) 


(1956 Revue francaise de droit aérien 220.) 


Facts: Fuller, entrusted by Cotaufruits to forward perishable goods such 
as strawberries and cherries directly by air from Orange to London, char- 
tered an aircraft from Air Algérie, being assured of a carriage which would 
permit the sale of the fruit on the following day in the London market. The 
aircraft left Orange in the afternoon of May 2, 1948 but instead of flying 
directly to London, landed at Paris-Orly at 1750 hrs. and left only the 
following morning for London. The crew had shown the intention of passing 
the night at Paris from the afternoon of May 2 and had decided on their 
departure from Orange to ignore the provisions of the contract providing 
for the forwarding of the fruit with the least possible delay. The goods 
were delivered to the consignee on May 4 only, in the meantime having 
suffered serious damage by the delay. No complaint was however made 
within a period of 14 days. Later on, Cotaufruits claimed full damages 
from Fuller, and Fuller impleaded Air Algérie. The latter pleaded the 
defense granted by Article 26, paragraph 4, of the Warsaw Convention. 

The Court: The fraud mentioned in Article 26, paragraph 4 of the War- 
saw Convention comprehends every fraudulent conduct of the carrier or his 
agents, and not only that which would render it impossible to complain 
within the provided delay. It comprises the infidelity of the pilot who— 
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while causing the consignor to believe that he would perform the carriage 
directly and without stop—makes an intermediate stop which is justified 
neither by Act of God nor by any other valid reason. 

Remarks: The case was first decided by the Tribunal de commerce de la 
Seine, Paris, January 19, 1950 (1951 Revue francaise de droit aérien 437), 
and the decision was affirmed by the Cour d’appel de Paris, November 8, 
1951 (1951 Revue frangaise de droit aérien 433). Now the supreme French 
court has given final approval to the opinions of the courts below as to two 
delicate and ticklish questions which arise in the construction of Article 26: 
First, does the fraud mentioned in paragraph 4 not only comprise such con- 
duct as is intended or apt to prevent a complaint within the delay provided 
in paragraph 2? And secondly, connected to and overlapping the first ques- 
tion, does it comprise but fraud in its original restricted meaning of a false 
representation made knowingly or without belief in its truth, combined 
with an intent to cause damage, or is “faute lourde” to be considered as 
equivalent to fraud (as in English law it might be under the rule of Derry 
v. Peek, 14 App. Cas. 337)? And then, would the judge have to apply the 
rules of his national law to these questions, even if there is no reference 
to them as e.g. in the Articles 25, 28, 29 etc., or would he have to go in 
search of something like an independent and international interpretation? 
Unfortunately, under the revised Hague text of the Convention, the prob- 
lems remain as unresolved and as difficult as before. 


DR. WERNER GULDIMANN (Zurich) 











FEDERAL REVIEW 
INTERNATIONAL AIR AGREEMENTS* 


I. INTRODUCTION 


N JUNE 14, 1955, the Senate Interstate and Foreign Commerce Com- 
mittee met to consider the sharply divergent views attendant upon 
the then prospective air transport agreement between the United States and 
the newly constituted German Republic. 
As Senator Magnuson, committee chairman, explained in his preliminary 
statement of purpose: 


The hearing has been called to inquire into the matter of policy in re- 
gard to the issuance of the foreign air carrier permit to a new German air- 
line and the negotiation of a bilateral air transport service agreement. 

It has come to the committee’s attention that the State Department 
and the Civil Aeronautics Board have been negotiating with represen- 
tatives of the German Republic during the past week with respect to 
terms and conditions of the proposed air transport agreement and that 
on last Thursday or Friday an agreement was reached which we were 
informed may not be in the best interests of American aviation or the 
United States; specifically, this committee wishes to consider whether 
the proposed agreement and the manner in which it has been negotiated 
was carrying out the policies of Congress as set forth in the Civil Aero- 
nauties Act, which act is intended to further the promotion and develop- 
ment of American air transportation systems both at home and abroad. 


The committee held public hearings and sat in executive session, at the 
request of the parties representing opposite views as to the equities of the 
agreement. Witnesses from both Government and private air carriers were 
heard. Thereafter, because of the unexpected execution of the agreement 
and the controversy that had developed, the chairman appointed a special 
subcommittee, consisting of Senators Smathers (chairman), Bible, and 
Bricker to “inquire into all facts and circumstances surrounding the nego- 
tiation and entering into of international air route agreements with par- 
ticular reference to the recently signed agreement between the United 
States and the West German Republic involving the operations in this 
country of the Lufthansa Airlines.” Further public hearings were held. 

This series of hearings extended over a 6-week period. Witnesses were 
heard from the Department of State, the Civil Aeronautics Board, the 
United States-flag airlines operating across the North Atlantic, the United 
States-flag airlines operating across the North Atlantic, and the United 
States-flag airlines operating to South America, the airlines overating 
within the United States, and the industry’s trade group, the Air Transport 
Association of America. We directed that our staff study and analyze the 
hearings. Based upon such analyses, the committee submits this first interim 
report. 

Although the committee intended initially, as indicated by the chairman’s 
preparatory remarks, to confine its inquiry to the instant German agree- 
ment, the subcommittee could not so restrict itself and still do justice to 
the basic issue around which revolves the question of the place of the United 
States in world air transportation. Indeed, it would be fruitless to consider 


* Report submitted by the Interstate and Foreign Commerce Committee on 
April 30, 1956. Senator George A. Smathers of Florida served as Chairman of 
a Subcommittee on International Air Agreements. The other members were 
Senator Alan Bible, Nevada, and Senator John W. Bricker, Ohio. Report No. 
1875, 84th Congress, 2nd Session. 
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or evaluate this agreement in an intellectual vacuum. The hearings pro- 
duced evidence, and data were submitted transcending the problem raised 
by the United States-German negotiations. The committee found the cir- 
cumstances surrounding the immediate problem symptomatic, at the least, 
and the ills allegedly resultant from the agreement as worthy of legislative 
diagnosis. For, indeed, the Board, as a legislative creation, has a responsi- 
bility under the Act to both Congress and the public as well as the airlines 
it regulates. 

It was deemed necessary to review the background against which these 
air-transport agreements, executive at least in definition, are negotiated 
and to examine—possibly even reexamine—the roles, the responsibilities, 
and the purposes of the agencies of our Government entrusted, on the one 
hand, with the conduct of our international affairs and, on the other, with 
the economic well-being of United States international and domestic air 
transport. This appeared particularly significant in view of the difference 
in view of respective responsibilities enunciated by the Civil Aeronautics 
Board and the State Department as to the primary functions and responsi- 
bilities of each of them. 

But, before dissecting the rationale of our Government’s aims in con- 
cluding these bilateral understandings, we should, at the outset, note the 


circumstances surrounding the execution of the agreement which triggered 
these investigations. 


II. THE CIRCUMSTANCES ATTENDANT UPON THE CONSUMMATION OF THE 
UNITED STATES-GERMAN AIR TRANSPORT AGREEMENT 


We were told by the Department of State that “in 1951 it became 
apparent that the occupation restriction on German civil aviation would 
be removed and that Germany ultimately would regain her prewar position 
as a major participant in international civil aviation.” In the light of this, 
the Department felt it was necessary to persuade the prospective German 
Republic that our philosonhy of international air transport was sound. 

“These principles,” advised the State Department, included “the basic 
American philosophy of regulated competition in the public interest.” And 
this doctrine, developed at Bermuda in 1946, was inimical to our considera- 
tion of un-American concepts such as cartelism, division of markets, appor- 
tionment of traffic, and any similar arbitrary restrictionism. 

After the Bonn Conventions were signed in 1952, the Civil Aeronautics 
Board and the Department of State agreed that it was desirable to conclude 
a bilateral air transport agreement with Germany at an early date— 

in order to (a) obtain Germany’s adherence to liberal Bermuda principles 

(to be discussed later) before German aviation officials were exposed to 
the restrictionist views of certain other governments, and (6) protect 
existing traffic rights of United States operators through Germany. 

It is important to realize that the basic arreement contains the con- 
trolling principles to be adhered to, and the purpose of the route annex is 
to translate such principles into equitable route exchanges. No one differed 
on the high-mindedness of this purpose. But an agreement itself is an 
empty one if the principles are later bargained away in an inequitable 
exchange of routes. 

The informal discussions, on principle only, as we understand it, were 
held in Bonn during November and December of 1954. The formal negotia- 
tions were deferred, pending a pertinent CAB route award, until 1955. 
Finally, in April, the CAB decided its London/Frankfurt-Rome Service 
case and the negotiations were scheduled to be held in Washington in June, 
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coincident with the inaugurating of service to New York, on an interim 
authority, by the German airline, Lufthansa. 


The negotiations for exchanging routes and reaching final agreement 
on the other terms was planned for a few days only. These discussions 
began in Washington on Monday, June 6, 1955. The execution of the agree- 
ment, with accompanying route annex, was scheduled for Friday of the 
same week, June 10. 


The initial German request for routes was received in May of 1955. It 
appears that the Board notified the carriers of the Germans’ route requests 
first by letter dated May 17. This request was amended later—at the first 
meeting with the Germans on June 6. But, when the route agreement was 
ultimately signed (parenthetically, while this committee was still consider- 
ing equities of the exchange), it included a route which had not been 
previously suggested by the German negotiators in their two written 
requests. 


From the testimony, it is clear that the original request of the Germans 
did not specify a route to any point in South America; that the only 
mention in the previously submitted lists of routes, in this latter regard, 
was a request for a route to Bogota, Colombia, made on June 6. When the 
agreement was finally signed, however, there was substituted, at the insist- 
ence of our Government’s negotiators, a wide-open authorization for the 
German airline to operate from New York to any and al! points in the 
Caribbean and, indeed, beyond, to any and all points in South America. 


It appears from the evidence that United States-flaz carriers had no 
opportunity to comment on these awards. The carriers were notified of the 
original route request by a letter from the Board dated May 17, inviting 
them to a meeting which was held on May 24. Then, the carriers commented 
on the routes listed by the Germans but did not focus on a route to South 
America because none had been requested. Indeed, carriers interested only 
in routes from the United States to the Caribbean and South America were 
not even asked by the Air Transport Association to be present at this meet- 
ing with the Board and the Department of State. There was no reason for 
their presence, No routes to those areas were being considered. 


When the Germans submitted their request for a route to Colombia, the 
carriers were informed by their industry representatives “observing” the 
negotiations. The carriers never learned of the offer of the final route to 
South America until it was offered to and promptly accepted by the Germans 
on Thursday, June 9, prior to the scheduled signing on Friday, June 10. 
The carriers requested an opportunity to meet with the Board to comment 
on the revised route on Thursday morning and again on Friday morning. 
Both requests were denied. On this, there is agreement by all parties. 


So at this point our domestic airlines were faced with the granting of 
routes by our Government that the Germans had not asked for, and with 
the refusal of the United States negotiating team to even discuss the new 
routes with them. Certainly if this kind of thing occurred in a courtroom 
the airlines would have had every right to claim surprise and protect them- 
selves by severe cross-examination. But they were refused even the courtesy 
of an interview. Indeed, the position they found themselves in might better 
be described by the legal term of entrapment. 


Pursuant to a rather pointed suggestion we made at our hearings during 
the week beginning June 13, the Civil Aeronautics Board and the Depart- 
ment of State did hear the comments of the carriers on June 22. On that 
same date, the chairman of the committee, in a letter to the Chairman of 
the Civil Aeronautics Board, expressed his pleasure with this prospective 








352 JOURNAL OF AIR LAW AND COMMERCE 


meeting and among other things stated, “As previously requested, the 
committee would appreciate a further report after the views of the air 
carriers have been considered.” 


The Civil Aeronautics Board and the Department of State, however, 
hampered further real consideration of this problem by this committee or 
anyone else by signing the agreement with the Germans on July 7 and 
informing this committee on that same date, through a letter from the 
Chairman of the Board, that the Board and the Department of State had— 


reached the joint decision that it is in the long-run interest of United 
States aviation, both with respect to Germany and other foreign coun- 
tries, that the agreement should be signed without further delay. 


The Department and the Board indicated that each of them had given 
full consideration to the views of the American airlines who had objected 
to the signing of the agreement and that they had fully complied, in their 
view, with the committee’s request to reexamine the proposed air agreement 
and found no new aspects that had not been before considered. This per- 
emptory action of the Department of State and the Board obviously altered 
the character and program of the committee’s contribution and activity with 
respect to the German agreement. The Government’s attitude leads to the 
query: Was not the day in court granted our own flag carriers empty jus- 
tice? And the answer to this is clearly indicated in the affirmative by the 
comments made by United States carriers to the subcommittee since this 
occurrence; by the obvious inadequacy of the Government’s preparation of 
economic data for the route negotiations; by the inaccuracy of the efforts 
of the Board’s staff to accumulate statistical materials—made available to 
our own airlines only at the close of the Board’s executive session with them. 


At that time, the chairman of this committee said that the statement 
that full consideration had been given the views of operators of the Ameri- 
can airlines was contrary to the testimony of their representatives. The 
affected airlines had complained that the United States paid too high a price 
for the traffic rights obtained in return from Germany. They insisted that 
our Government had not properly valued the United States market and the 
rights Germany derived from serving that market. The airlines contended 
also that our Government had misinterpreted the Bermuda principles and 
had failed to give the airlines an adequate opportunity to present their 
views on the routes given to the Germans. Each of these complaints appeared 
so serious that the chairman appointed a subcommittee to conduct further 
hearings. Each of the charges by the carriers was reviewed. Before com- 
menting on those specifically, however, there are two general observations 
we would like to make. 


The committee after this extensive hearing and investigation is not 
recommending that the agreement with Germany be denounced at this time. 
This is not because from economic and politcal considerations it should not 
be, but because once the United States has entered an international agree- 
ment it should make every effort to abide by its letter and spirit. However, 
our Government should insist fully upon performance of the basic principles 
of the agreement and make full use of the agreed rights to consultation for 
either interpretation or amendment to the agreement under article 12 or 
even termination under article 16 if abuses should develop. Furthermore, 
the committee is of the view that our Government should take lessons from 
this agreement and the steps which led to it as a guide in the negotiation of 
future bilateral air transport agreements and in the enforcement and 
amendment of existing agreements. 
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The committee wishes to make one other general observation with respect 
to the air transport negotiations conducted by this Government. We wish 
it to be perfectly clear that nothing said in this report in any way implies 
that the United States should engage in unfair pressure tactics in inter- 
national negotiations. Our representatives should give full recognition to 
the legitimate rights and the aspirations of foreign countries to develop 
their own trade and commerce. Any agreement should be negotiated for its 
long-range benefits as well as its immediate objectives. To achieve those, 
the provisions of the agreement must be fair to both sides. While an agree- 
ment must be fair to foreign states, it should also, however, be fair to the 
interests of this country. 


An agreement can no more be a happy one for the long term if our 
interests are prejudiced than it can if foreign interests are dealt with 
unfairly. In order to obtain fair treatment for American interests, it is 
the responsibility of our Government representatives to clearly recognize 
those interests and rights and bring them to the attention of the other 
negotiating party. No foreign state can be expected to give American inter- 
ests any greater recognition or any better protection than our Government 
requests. Only by a full and frank discussion of the economic values and 
benefits that are being traded can the United States expect to make the 
foreign country aware of those rights or give to us the recognition required. 
The comments on these negotiations are directed more to establishing pro- 
cedure that will assure that our Government agencies appreciate the vital 
importance of the rights being negotiated and trade carefully to permit 
foreign states to achieve their objectives without impairing or damaging 
the vital air transport rights of our country. 


What, then, are the principles which should govern the conduct of our 
international air relations throughout the free world? They must be 
assessed if we are to appreciate the problems raised by this particular 
agreement. 


III. THE PRINCIPLES AFFECTING THE NEGOTIATION AND APPLICATION OF 
BILATERAL AIR TRANSPORT AGREEMENTS 


A. The nature of international air transport rights 


The legal basis for operating international airlines is totally different 
from that in the maritime field. It is universally recognized that each 
sovereign nation controls its airspace and can admit, or refuse to admit, 
aircraft of other nations as it sees fit. On the other hand, the doctrine of 
“freedom of the seas” was expanded, years ago, to include freedom of the 
ports. By and large, steamships can do business in the harbors throughout 
the world without commercial limitation or regulation by the local govern- 
ments. Commercial aircraft cannot do this. 


There appears to be general agreement, in government, and in the United 
States air carrier industry, that the existing legal basis for the conduct of 
international air transport service is in the best interests of the United 
States and should be continued. It has been the accepted basis for United 
States civil aviation policy since World War II, and there appears to be no 
responsible opinion proposing to change it. 


B. Efforts to develop multilateral agreement 


To prepare for the development which was foreseen after World War II, 
a major effort was launched by the nations interested in aviation to open 
the skies by international agreement. The United States called an Aviation 
Conference to be held in Chicago in November of 1944. Over 50 nations 
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attended that Conference. More than 5 weeks were spent in attempting to 
deal with the problems that were then posed. The Conference met with 
success in dealing with two of them. 

The first was the exchange of rights to fly through the national airspace, 
to land for fuel and other technical and nontraffic purposes. This was done 
by multilateral agreement called the International Air Services Transit 
Agreement which was signed by more than 40 countries and is in effect 
between every major country with vast land areas to pass over except 
Russia, China, and Brazil. 

The second achievement of the Chicago Conference was the adoption of 
the International Civil Aviation Convention creating ICAO, which has been 
outstandingly successful in dealing with technical problems of international 
air transportation. 

On the exchange of commercial rights the Convention failed to reach 
effective agreement. In order to operate commercially between sovereign 
states the airlines need not only the right to fly into and land for fuel, but 
they need also the right to discharge passengers and cargo and take on 
other traffic for the return or onward flight. The exchange of such com- 
mercial rights was left for other agreements, which have continued to be 


negotiated on a bilateral basis. 


C. The Bermuda Agreement 


The bilateral which paved the way for the development of international 
air transport operations after the war was entered into with the United 
Kingdom at Bermuda in 1946. Practically all the bilaterals entered into by 
the United States since that date follow the pattern adopted there. This 
pattern established a number of important steps in the negotiation of an 
agreement. 

First, routes have to be exchanged. In drawing up this exchange, the 
carriage of the traffic, not only between the United States and foreign coun- 
try, but also between that foreign country and third countries by the foreign 
country, must be negotiated. This latter third-country traffic is sometimes 
called “Fifth Freedom Traffic,” the fill-up traffic essential to economical 
operation of aircraft. 

Second, general standards for governing the amount of capacity to be 
operated must be agreed upon. 

Third, a procedure must be established to deal with the problem of rates 
to be charged for the service. 

A number of additional subjects must be dealt with—important, but not 
now germane to the issues before the subcommittee. 

The capacity issue deserves special discussion. Because of its importance 
and the controversy which surrounded it during the hearings, it is believed 
necessary to understand the origin and the meaning of the Bermuda capacity 
provisions which have been placed in most of the existing bilaterals of the 
United States. 

3asically, these provisions lay down the principles governing the amount 
of service which may be operated over the routes exchanged. They were 
drawn after the war as a compromise between the conflicting economic 
philosophies of air transport regulation. 

One of the conflicting philosophies was represented by the United States. 
We contended that numerous countries should exchange commercial rights 
by a multilateral agreement pursuant to which operators could fly freely 
into the countries of their choice, with as many flights as they chose, and 
pick up traffic in each country which was going to any other country. AS 
Mr. Stuart G, Tipton, president of the Air Transport Association of America, 
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testified, “This was an extremely liberal position for that time—one that 
caused concern even in the United States.” 

The contrary philosophy, advocated by the United Kingdom, as well as 
others, was that the number of flights was to be controlled. This referred 
not only to the flights between the country of origin and the foreign country 
but particularly to the number of flights going from one foreign country to 
a second foreign country. A prevailing concern among foreign states was 
that the United States would flood the market with air service. The United 
States in the last years of the war was manufacturing the only aircraft 
readily adaptable for commercial transport. Some countries were appre- 
hensive that these aircraft, in the hands of United States operators, would 
start such a volume of service, not only between the United States and 
foreign countries, but between foreign cities such as London and Paris, as 
to retard the normal development of foreign airlines. These fears prompted 
the advocacy, in Europe, of several devices for limiting flights and capacity. 
One method was to limit the number of flights by agreements, as was a 
standard practice in the European area before World War II. Even in the 
agreements the United States had entered into with the United Kingdom 
and France, the schedules had been limited to 2 and 4 a week respectively. 

Another device for controlling the number of flights, advocated by some 
countries at the Chicago Conference, was to establish an international 
agency to assign frequencies. 

A third device advocated was to adopt a mathematical formula to govern 
increase in frequencies. Thus, no carrier would be allowed to increase its 
carrying capacity until it was operating at 60 percent, or some other fixed 
percentage, of the capacity then being operated. 

To reach agreement between such divergent views, compromise was nec- 
essary, This compromise was not reached at the Chicago Conference, but 
at the Bermuda Conference the United States recognized the fears of the 
British with respect to possible shuttle services that would jeopardize local 
operators. On its part the United Kingdom yielded on its insistence to limit 
frequencies by mathematical formulas. There was, therefore, developed and 
accepted by the United States and the United Kingdom the concept that 
the “services provided * * * shall retain as their primary objective the 
provision of capacity adequate to the traffic demands between the country 
of which such airline is a national and the countries of ultimate destination 
of the traffic.” 

Thus, the backbone, so to speak, of United States air carrier traffic had 
to be traffic between the United States and countries of ultimate destination 
of the traffic. Similarly, the backbone of the United Kingdom traffic had to 
be traffic between the United Kingdom and countries of ultimate destination 
of the traffic. This was an effective brake upon the operation of services 
primarily for the carriage of third-country traffic. For the United States, 
for example, this would mean London-Paris or London-Mexico City traffic. 
Again as an example, for the United Kingdom this would mean New York- 
Mexico City or Paris-New York traffic. 


After this test of primary objective was met there then existed the 
right to pick up third-country traffic subject to three general rules of a 
qualitative nature. These rules and the concepts which we have just dis- 
cussed were put together in a capacity article which reads as follows: 


The air services made available to the public by the airlines 
operating under this Agreement shall bear a close relationship to 
the requirements of the public for such services. 

It is the understanding of both contracting parties that services 
provided by a designated airline under the present agreement shall 
retain as their primary objective the provision of capacity adequate 
to the traffic demands between the country of which such airline is 
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a national and the countries of ultimate destination of the traffic. 
The right to embark or disembark on such services international 
traffic destined for and coming from third countries at a point or 
points on the routes specified in this Agreement shall be applied in 
accordance with the general principles of orderly development to 
which both contracting parties subscribe and shall be subject to the 
general principle that capacity should be related— 
(a) to traffic requirements between the country of origin and 
the countries of ultimate destination of the traffic; 
(b) to the requirements of through airline operation; and 
(c) to the traffic requirements of the area through which the 
airline passes after taking account of local and regional services. 


While this provision does not have the precision of a mathematical 
formula, it is generally recognized as a sound statement of principles to 
guide the day-to-day determination of capacity offered in international air 
transportation. 


This quality of the provision was recognized by both government spokes- 
men and airline witnesses. Thus, Assistant Secretary Waugh said: 


* * * when in February 1946, the negotiators of the United States 
and the United Kingdom met in Bermuda to attempt to conclude an 
air transport agreement it was apparent that the agreement to be 
concluded would have to contain compromises which both countries 
could accept and apply in their air transport operations * * * The 
British had, in the first instance, desired to regulate the volume of 
service in order to protect the services of United Kingdom airlines 
from overwhelming competition by the already strong United States 
airlines. The United States on the other hand desired to establish 
freedom of operation in order that the natural development of po- 
tential air trafiic and the natural effects of competition might provide 
the public with the best possible air service and at the same time 
provide for the healthy expansion and development of the airlines 
providing this service. The result was a compromise reached with 
regard to the capacity provisions. * * * The long trunk services of 
the United States could not economically survive if they were to 
carry only traffic originating in the United States or destined 
thereto. * * * it was recognized that the trunk services should not 
force the local or regional services out of business. 


Similarly, Mr. Stuart G. Tipton, then general counsel and now presi- 
dent of the Air Transport Association of America, who is intimately familiar 
with the history of the air transport negotiations, testified: 


When the Conference between the United Kingdom and the 
United States began in 1946, the two Governments were about as far 
apart as they could get on this particularly difficult subject. * * * 
A compromise was finally arrived at. The United Kingdom was re- 
quired to forego the rigid mathematical formulas it had previously 
adhered to. Instead, capacity was to be governed by stated general 
principles which recognized the interests of both contending parties. 
All of the services provided under the agreement were to “bear a 
close relationship to the requirements of the public for such service.” 
* * * Carriage of third-country traffic was further sanctioned by 
the adoption of the principles that in judging capacity the needs of 
the through airline operator were to be recognized. 

Thus, the draftsmen of this provision sought to prohibit the ex- 
tremes of airline conduct which both parties agreed to regard as 
objectionable. * * * 


D. Participation by United States-flag carriers in international 
negotiations 


The complexity of route considerations, among others, involved in the 
negotiation of a bilateral air transport agreement underscore the impor- 
ance, it seems to us, of continuing United States carrier participation at 
every stage of United States negotiations with foreign governments. Gen- 
erally speaking, a foreign government is speaking for only one nationally 
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owned carrier. Our Government represents competitive considerations. Other 
governments keep their carriers advised from the outset, even to the extent 
of intelligence as to the routes to be offered. No less should be expected of 
United States negotiators. United States-flag carriers and/or their industry 
representatives must be provided the opportunity to be heard, before nego- 
tiations begin and at their every stage, before their rights are bargained 
away. 

From the airlines’ point of view a duplication of routes by a foreign 
airline can be as serious to commercial interests as duplication by a domes- 
tic airline. In the latter case, the Civil Aeronautics Act of 1938 gives them 
extensive and adequate opportunities to object. Thus, before an American- 
flag carrier is authorized to operate a route previously awarded to another 
American-flag operator, an application must be filed under section 401 of 
the Civil Aeronautics Act. Hearings are held; tentative reports must be 
filed; and oral argument is permitted before the Board. All of these pre- 
cautions are taken to protect the interests of an existing American operator 
when his route may be duplicated by another American operator. 

When a foreign airline is given, in effect, permission to duplicate the 
existing route of an American airline, similar rights are invaded but the 
opportunity to object and to oppose is more limited. In fact, in the German 
case it was denied. The need for safeguards is therefore imperative and 
since other negotiations are now in progress, the need is pressing. 

A problem considered by this committee was how best to provide the 
carriers with an opportunity to protect their interests in these international 
route awards, 

The carriers testified that section 402 of the Civil Aeronautics Act, 
although intended to provide this opportunity, is not adequate. 

Mr. Tipton testified : 


Section 402 of the Civil Aeronautics Act may have been intended 
as one method of protecting those interests but it has proved im- 
practical for that purpose. Section 402 provides that a foreign air 
carrier must receive a permit from our government before it may 
start its operations to the United States. A public hearing is pro- 
vided for in that section. United States carriers can, and sometimes 
do, appear at those hearings to protest the granting of a permit to 
a foreign carrier, but that is really not effective because, in order 
to comply with the carrier’s request, the Board would have to deviate 
from the terms of a bilateral agreement. Nor is it possible for a 
carrier to protect its interests after the negotiations are concluded 
and the agreement is made public. No matter how strong its case, it 
has an uphill battle to reverse or revise an agreement already en- 
tered into. 


In addition, under the 1948 Supreme Court decision, in the Waterman 
Case (333 U. S. 103), since section 801 of the Civil Aeronautics Act places 
the final approval of all such actions in the President, the CAB’s force is 
exhausted when it serves to make “a recommendation to the President.” 
“* * * Presidential control is not limited to a negative but it is a positive 
and detailed control over the Board’s decisions, unparalleled in the history 
of American administrative bodies.” 

Not only is the Board’s function in these matters advisory, but since 
this advisory function relates to foreign affairs, the President has another 
legally constituted advisor, the Department of State. And since this De- 
partment conducts the bilateral negotiations, it presumably will recom- 
mend that the President make the route award consistent with the bilateral 
agreement. It is clear, therefore, that, practically speaking, the time at 
which considerations of the interests of American-flag carriers must receive 
effective consideration is before and during the negotiation of the appro- 
priate bilateral agreement. 
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The issue presented, therefore, is whether at the preparation and nego- 
tiation stage an additional procedure should be instituted. Both the carriers 
and the CAB have referred to a practice now being followed in most cases 
which seeks to solve the problem although not specifically provided in the 
statute. The procedure referred to is that of consulting with the carriers 
and their representatives before and during the negotiations. Thus, the 
Board said: 


The United States carriers would normally be apprised of such pro- 
posals (route request for foreign airlines) and subsequent changes 
therein, whether by government representatives or by their own 
representatives acting as observer at the conferences. 


While the carriers recognize that this procedure had been adopted in 
dealing with past negotiations, their industry representative went on to say: 


Our trouble has been that the procedure for consultation with the 
carriers has not been sufficiently well established to insure that com- 
plete and extensive consultation with respect to all cases. It is our 
hope that this committee can be of assistance in establishing a pro- 
cedure which will always be followed. 


The committee, after giving careful consideration to the existing pro- 
cedure, endorses the need for effective consultations with the carrier at all 
stages of these negotiations and recommends strongly that they be employed 
as an established procedure to provide protection for carrier interests. We 
would hope that more than lip service consultation can be provided without 
writing it in the statute. Whether definitive legislation prescribing this, as 
well as other possible procedures, may %e necessary will require further 
and perhaps continuing study. 

Certainly, if future negotiations are conducted as was the German 
agreement, then this committee would almost of necessity be forced to the 
conclusion that the representatives of the United States involved in these 
matters had not been attentive to our hearings, to say the least. 


The additional reasons why our Government should consult with the 
carriers before concluding air transport agreements and the spirit in which 
the negotiations should be conducted were well stated by one of the witnesses 


to appear before us: 


The job which our Government faces in its situation is an impor- 
tant one from the standpoint of the total national interest, not just 
that of the carriers. That job should be done in the best possible way. 
Every available tool should be used to make certain that the nego- 
tiation is successful. One of the most useful tools to be used in 
achieving this result is the combined knowledge and experience of 
the air transport industry. That knowledge and experience is avail- 
able to the Government, and use should be made of it. The general 
attitude which should lie behind the Government’s interest in con- 
sulting with the carriers is not that of giving the carriers a hearing, 
but it should be based upon a desire to make certain at every step 
of the way that no mistakes are being made. It is particularly im- 
portant that our Government take advantage of the availability of 
this expert assistance in view of the fact that the foreign delega- 
tions with whom they will be dealing are usually the direct owners 
of the carriers of that foreign nation. 


TV. THE BERMUDA PRINCIPLES: THE CHALLENGE THEY PROVIDE TO IMPROVE 
THE POSITION OF UNITED STATES-FLAG CARRIERS IN THE 
WORLD AIR MARKET 


The airlines contend that the grant of routes to foreign countries gen- 
erally and in the German negotiations in particular were and are excessive 
and unnecessary because our negotiators had not adequately analyzed and 
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presented the great values enjoyed by foreign carriers when they operate 
to the United States. Because the American market has been undervalued, 
our Government has been led to grant more concessions than were necessary. 

The opportunities for improving the United States-flag position, in some 
respects by recognizing the value of our own market, falls into two cate- 
gories. 


The first category deals with the granting of routes as between the 
United States and a foreign government. This may appear either as part 
of the initial negotiation or as separate negotiations in later years for 
amendment of the routes originally granted. 


The second category has to do with the interpretation and application 
of the agreements—that is, the use of the agreements to achieve proper 
regulation within the agreed “rules of the game.” 


A. The negotiation for routes 


It is evident that these two categories are related to each other. For 
example, a nation can be very restrictive in its grant of routes, but then 
be generous in its interpretation of the capacity provisions. Thus, the 
United Kingdom has tended to be liberal in its view of capacity require- 
ments, but even it has been very careful in the grant of routes. With the 
exception of an infrequent service by Air India, the only airlines offering 
service between London and Paris are those of British and French nation- 
alities. No American airline can do this. Likewise, except for British and 
American carriers, the only carrier serving London en route between Europe 
and the United States is El-Al Israel, which operates on a limited frequency. 


Conversely, a nation could be somewhat generous in the grant of routes 
but rigorous in the application of capacity limitations. 


It appears from the testimony that the United States has been too gen- 
erous on both counts. We have fallen between the two schools and have 
come perilously close to departing from the principle of regulated competi- 
tion on which our civil aviation policy has theoretically been founded. At 
the same time, our airlines have been forced to bow to the stringent views 
of other governments. 


The prospective impact of foreign-flag airlines operations requires that 
the United States implement more forcefully a policy of control under the 
terms of the agreements. 


This statement refers to the net balance in the aviation interests of the 
United States. Other countries have given effect to capacity provisions and, 
consequently, brought about a reduction of United States services. On the 
other hand, the committee has not been cited a single case where the United 
States has used the agreed capacity regulations in a bilateral to control or 
regulate the nature of the competition offered by a foreign airline. 


The arguments for a liberal policy on the part of the United States over 
the past decade are familiar and have had much merit. First, the United 
States has properly sought to encourage the development of strong and 
efficient airlines in other friendly countries as part of its program for 
economic reconstruction after World War II. Second, the United States has 
necessarily entered into reciprocal route exchanges in order to establish 
worldwide air transport services under the United States flag commensurate 
with our responsibilities in the commercial, political, and security spheres. 
These objectives have been attained and a number of strong airlines have 
been established in friendly foreign countries—some of them with consider- 
able financial assistance from our Government, 








360 JOURNAL OF AIR LAW AND COMMERCE 


Of the 10 largest international airlines in the world today (based on 
1954 IATA revenue ton-kilometers), only 2 are United States-flag, while 2 
are British, 5 are other European, and 1 is Australian. Of these 8 foreign- 
flag competitors, 5 are wholly owned and the balance are partially owned by 
their governments. The two British Government companies are responsible 
for practically all of the regularly scheduled international services of the 
United Kingdom. The French Government company is responsible for 
almost all of the French international service. The Dutch, Scandinavian, 
Belgian, and Australian companies conduct all of the international services 
of those countries, respectively. The Canadian Government company con- 
ducts the majority of Canada’s international service. 

The United States should continue to foster and maintain a strong 
competitive United States-flag civil air transport position, and at moderate 
subsidy. The ability of the airlines to minimize their subsidy requirements 
will be aided immeasurably by a United States policy of exercising consid- 
erable caution during negotiations of routes and route amendments with 
other governments, and by the United States insisting the other parties 
adhere to the terms of the air transport agreement. 


B. The need for more effective control of capacity 


It is essential that the United States have a guiding principle to be 
followed in the negotiation of air route agreements with other governments. 
That principle is to be found, as above indicated, in the agreement between 
the United States and the United Kingdom entered into at Bermuda in 
February 1946. As previously noted, this agreement is the prototype for 
the many others since negotiated by our Government. 

Briefly, the guiding principle as we see it is that routes should be granted 
and capacity regulated in relation to the flow of traffic between countries 
party to an agreement and the other countries on a given route, recog- 
nizing that primary sources of traffic are not always the same. There are 
two types of primary traffic to be considered. One is the traffic moving 
between the country of the airline’s nationality and third countries inter- 
mediate to or beyond the other country. 

The opportunity to carry traffic between the other country and third 
countries is a secondary and restricted privilege. It is granted in order to 
serve the public convenience and to augment the economic support for long 
routes. It is restricted in order to prevent origin and destination traffic 
from being captured by the airlines of other nations which have no proper 
claim to it, within the legal basis universally accepted. 

As an illustration, with respect to traffic between New York and Paris, 
the airlines of the United States and France logically should have a pre- 
dominant claim. Likewise, as to traffic between New York and Switzerland, 
for example, the airlines of the United States and Switzerland have the 
primary claim. With respect to traffic between France and Switzerland, the 
airlines of those two countries occupy the primary position, 

Under the principles now in force, the United States-flag line is given 
a secondary right to carry traffic between France and Switzerland. This is 
sound, but only as long as the carriage of traffic by the United States-flag 
line between France and Switzerland is subordinate to the primary purpose 
of serving traffic which has its origin or destination in the United States. 

This pattern exists throughout the world under the agreements to which 
the United States is a party. It is supposed to apply not just to the United 
States-flag lines but to the foreign-flag competitors. The practical question 


is whether it has been applied in fact. 
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C. The United States has not controlled capacity effectively 


From all of its inquiries into the subject, it is the opinion of the com- 
mittee that this principle has not adequately been followed when the United 
States has granted routes to foreign countries. The United States is en- 
countering competition which does not conform to the basic principles. In 
notable cases, routes have been granted where the available traffic statistics 
show all too clearly that the primary purpose of the route sector would be 
carriage of third-country “fifth freedom” traffic, contrary to the principles 
contained in the underlying agreement, 

As to capacity regulation, we have already noted inability to cite to us 
a single case where the United States has asked a foreign government to 
alter the nature of its airline’s operation in order to put origin and destina- 
tion traffic in the primary category. To put this another way, there is 
considerable evidence that certain important foreign-flag competitors are 
carrying traffic to, from, and beyond the United States, to which, under the 
principles agreed to in the relevant air transport agreements, they are not 
entitled. It does not appear, moreover that our Government has ever sought 
to accumulate the statistics necessary to support this contention in consul- 
tation with the other government concerned. We believe that such statistics 
can and should be required, that they will demonstrate the condition which 
we have described, and that they would furnish a basis for fair and equitable 
regulation. 


D. The German agreement is a striking example of questionable negotiation 
for routes and prospective difficulties of capacity control 


In this agreement, Germany was given rights “beyond New York” in 
addition to starting with rights “beyond Germany.” The airlines generally 
contended that Germany, like other European countries, received advantages 
in its “beyond Germany” to the United States rights which exceeded the 
advantages of the “beyond” rights of United States carriers, and then in 
addition secured valuable rights beyond the United States. They argued 
that this created a highly inequitable unbalance in favor of Germany. 


The Civil Aeronautics Board and the Department of State responded 
to these airline contentions with two lines of argument. First, they argued 
that the airlines overvalued the third-country or fifth-freedom rights granted 
to Germany and they submitted their own estimate of the value of the routes 
exchanged with the Germans. The following table submitted to the commit- 
tee by the Civil Aeronautics Board, after the negotiation and never prior 
to that to the United States carriers, indicates the values which the Govern- 
ment assigned to the United States and to Germany from the exchanges 
made in the agreement: 


Summary of State-CAB estimated values to the United States and Germany of 
the exchange of third-country fifth-freedom rights 


United States: ; . 
Germany—points intermediate between the United States and 


Germany $ 239,000 
Germany—points beyond Germany: 
Pan American Airways System 526,000 
Trans-World Airlines 256,000 
Total 1,021,000 
Germany: 
United States—points intermediate between United States and 
Germany 1,186,000 
United States—points beyond United States, excluding New York 
—Habana 246,000 
New York—Habana $ 176,000 377,000 





Total 1,068,000 1,809,000 
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The facts as presented by the Government itself clearly support the 
position of the carriers. The Government data shows the value of third- 
country or fifth-freedom rights to United States carriers to be $1,021,000. 
Third-country or fifth-freedom rights for Germany between the United 
States and points intermediate between the United States and Germany was 
by itself valued at $1,186,000, or over 14 percent above the $1,021,000 
third-country or fifth-freedom traffic secured and estimated to be secured 
by the United States. When the value of third-country or fifth-freedom 
traffic for Germany for certain points beyond the United States is included, 
the advantage to Germany—this is according to the Government’s own 
figures, submitted to this committee, and shown on the chart—is increased 
to within a range of 56 to 77 percent above that of the United States, 

This already tabulated overwhelming disparity in favor of Germany is 
only part of the story. The Civil Aeronautics Board estimates reflect no 
value for the traffic going to points in South America other than those on 
the west coast, although the Germans were granted rights to serve the 
whole of South America. Similarly, Habana is the only point in the Carib- 
bean reckoned with between New York and the Caribbean, although rights 
were granted from beyond New York to any point in the Caribbean. 

Even more important, however, the Civil Aeronautics Board chart 
assigns no value to the traffic which Lufthansa would be entitled under the 
agreement to carry between the United States and points beyond Germany. 
The value of such traffic carried by United States airlines alone was some- 
thing on the order of $20 million in 1954. Additionally, a large amount of 
traffic between the United States and points beyond Germany was carried 
by foreign airlines. Obviously, the Germans will secure an amount of such 
traffic which will have a very high value, perhaps several million dollars per 
year. As this report will show, in the next section, other European carriers 
secure from this and other third-country traffic amounts ranging from 
2.5 to 9 million dollars a year. 

All in all, the figures submitted by the Government itself clearly indi- 
cate to us that the Germans got much the better of the bargain. They were 
given, in addition to the appropriate and reciprocal equal opportunity to 
compete for the economically rich United States-Germany market, a right 
to operate in the market between the United States and countries interme- 
diate to and beyond Germany, and to operate in the market between the 
United States and the Caribbean and South America. The value of the 
third-country rights could not at any point be reciprocated by Germany. 
It was their second and cumulative bonanza which tipped the scales so over- 
whelmingly in their favor. 

The failure of the Government to measure the full value of the routes 
granted to Germany, and the refusal to use this value to bargain in defense 
of the United States interests is, it seems to us, one of the highly unfor- 
givable aspects of the negotiations with Germany. Putting aside the possi- 
bility of corrective action, it can certainly be said that this type of approach 
in the bargaining process is one which simply cannot and must not be 
repeated. 

Moreover, it does not justify the failure to prepare and use adequate 
data to say, after the negotiations are over, that the carriers’ estimates in 
dollars “exaggerate greatly the value ascribed to fifth-freedom markets 
granted to Germany.” Even if the carriers’ data were exaggerated this 
does not absolve the Civil Aeronautics Board from developing and consid- 
ering what it might claim to be “unexaggerated” valuations of the grants 
to Germany. As a matter of fact, it appeared to us that the industry sup- 
plied more complete and accurate statistical data than did the Government. 


The Board, however, apparently placed no value on the German ability 
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to carry traffic between the United States and points beyond Germany, To 
the committee, this is a serious shortcoming, particularly in light of the 
fact that the great value of such rights was demonstrated by the carriers 
during the hearings. Furthermore, this committee itself, in its letter of 
June 22, expressed its view that these rights were of great value and must 
be considered. 


This omission on the part of the Board constituted not only a disregard 
of the views of this committee, but also a failure to give attention to an 
economic fact well recognized throughout the world. For example, Sir 
George Cribbett, Deputy Secretary of the Air Ministry of the United King- 
dom, speaking on February 22, 1955, before the Italian Society for the 
International Organization of the Center of the Development of Air Trans- 
portation, in an address entitled “European Air Transportation; its Prob- 
lems and Perspectives,” termed this type of traffic “economically of greater 
importance” than the type to which the Civil Aeronautics Board limited its 
consideration. Furthermore, the Board’s failure to consider such traffic in 
its appraisal was in the face of an official United States Government policy 
that such traffic is third-country or “fifth freedom” traffic under the Ber- 
muda capacity provisions which were incorporated in the United States- 
Germany Air Transport Agreement. It is our feeling that no United States 
agency should engage in commercial bargaining of such far-reaching impor- 
tance with so little appreciation or regard for the United States interests 
being bargained away, with such inadequate preparation of data, and with 
so little, and then faulty, communication and discussion with the United 
States carriers it is intended to represent in the public interest of our 
country. 


The second line of argument used by the CAB to defend the grant of 
routes to Germany brought into the controversy the interpretation and 
application of the Bermuda principles. The CAB contended that the United 
States carriers would not be seriously affected by the grants to Germany 
because the capacity provisions in the agreement, being the Bermuda prin- 
ciples, would prevent the German airline from operating enough capacity 
between the United States and points in South America to damage American 
carriers. The Board emphasized that it was these same capacity provisions 
which the United States used to quiet the fears of foreign governments who 
were concerned that United States long-haul operators would impair the 
operation of local and regional carriers. If our carriers, said the Board, 
lack confidence in the ability of these provisions to accomplish that, then 
we must renegotiate our agreements and insert new provisions. 


In support of the Board’s view that the Bermuda principles would 
restrain the number of schedules operated by the Germnas between New 
York and South America, Mr. Joseph FitzGerald, Director, Bureau of Air 
Operations, Civil Aeronautics Board, testified that, at the present time, on 
the basis of United States statistics, the Germans could operate a maximum 
of one flight a week. The grant of rights to the Germans to operate from 
Germany to South America, he contended, is to permit the serving of traffic 
going from Germany to South America. The Germans, under the Bermuda 
principles, will be authorized to fly only such schedules as are required to 
serve that traffic; and, since the more direct route between Germany and 
South America—across the South Atlantic—will carry most of the traffic 
from Germany to South America, very little would flow through New York. 
Necessarily, the schedules on that route would be so limited as to impose no 
serious threat to the United States carriers operating in that area, 

It was this interpretation of Bermuda and application of Bermuda which 
stirred sharp objections from the carriers. Their objections were the fol- 
lowing: First, there is no basis in the Bermuda language to conclude that 
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the Germans would be limited to any precise number of schedules. Second, 
since a more direct route existed across the Atlantic, it becomes difficult to 
apply the Bermuda principles when the route is so indirect. Thus, a route 
from New York to London to Frankfurt to Vienna is justified by the number 
of persons carried from New York to London to Frankfurt to Vienna, since 
that is the most direct route between those two terminal points. The flow 
of traffic between New York and London to Frankfurt and Vienna is suffi- 
cient of itself to justify the operation. Therefore, the passengers taken on 
at London and Frankfurt will be merely fill-up traffic to sustain a basically 
sound route. On such a route, the provisions of the Bermuda capacity article 
will serve as an effective guide for the amount of service offered. On the 
South American route granted the Germans, it is more difficult to police 
against these established yardsticks. 

It seems to us that the German/Caribbean/South American route cannot 
be justified as one which “shall retain as its primary objective the provision 
of capacity adequate to the traffic demands between the country of which 
such airline is a national and the country of ultimate destination of the 
traffic.” Such a route would have no justification under Bermuda concep- 
tions. The main traffic flow between the termini of such a route would go 
over the South Atlantic. Therefore, the traffic between the termnii moving 
through New York would not justify a through operation. Once such a 
route were operated at any level of service, it perforce would have to rely 
almost exclusively on the United States-South American traffic market, and 
the language of the capacity provision could not operate effectively. A 
serious disadvantage of such a route would be that the policing of the 
capacity provisions would require the United States to constantly check the 
number of passengers taken on by Lufthansa at New York for South 
America, establishing a constant source of irritation between two govern- 
ments where friendly relations should prevail. In addition, it would ulti- 
mately reduce the level of frequencies to so low a number as to produce 
complaints of unfairness. Diplomatically, this would be difficult; practically, 
it has never been done before. 

Our Government appears to have concluded that, once a route has been 
granted which is economically sustainable by the traffic moving between its 
termini because that it is most direct routing between those points, then 
the carriers should be left considerable freedom to operate the amount of 
capacity over that route to provide adequate service to the public. This is 
substantially the interpretation given by the CAB spokesman in his further 
testimony. Thus, Mr. FitzGerald testified : 


I think, sir, we have to go back to one of the things we are trying to 
do with Bermuda. It is basically an American concept, which we have 
sought to sell the world. This concept is that once having negotiated the 
routes, once having set up a rational route structure, then the determina- 
tion of capacity over that route structure shall be left to the carriers. 


The carriers contend that, under this interpretation, there is no basis 
for believing that Lufthansa would be held to one schedule a week. In 
fact, under the interpretation just given, Lufthansa would retain its dis- 
cretion to put on as many schedules as it felt were required. In that way, 
it could participate to a large extent in the rich flow of traffic between 
New York and South America, to which the Germans have no claim and 
on which our United States-flag carriers rely to support their operations. 

The important consideration is to develop, from the outset, a rational 
route structure. In the absence of one, any operation is at once an abuse 
and the Bermuda formula just isn’t applicable for determining just how 
violent an abuse must be before corrective action should be taken. The 
carriers made an additional significant charge. They pointed out that history 
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indicated there was little basis for relying on our Government to enforce 
the Bermuda principles. Thus, one spokesman testified that: 


* * * never since the signing of the original Bermuda agreement in 
1946 has the United States moved in a single instance to protect the 
United States from diversions of the character which we are now talking 
about. In fact, there has been no successful effort to secure from foreign 
air carriers statistics which would show the true origin and destination 
of traffic on their (foreign airlines) routes to and from the United 
States. As a matter of fact, I urged both to the appropriate representa- 
tives of the CAB and the Department of State in the latter part of 
April of this year that this be done. * * * I checked this morning and 
found that no such request has been made. * * * They permit the use 
of these principles to curtail United States services but they have never 
moved against a foreign country. 


The carriers went on to make clear that they originally supported and 
continued to support the Bermuda principles. As Mr. Tipton testified, the 
airlines support the Bermuda-type agreements— 


* * * not because they regard them as perfect documents, but because 
they provide a practical adjustment of the varied interests of all the 
governments and carriers whose interests must be taken into account in 
negotiating such agreements. 


The controversy around the Bermuda principles is so important to the 
existing agreements containing those principles and to the agreements re- 
maining to be negotiated that the committee, later in this report, will suggest 
some general principles which it believes should guide our Government in 
the interpretation and application of the Bermuda principles. 


V. THE VALUE OF THE UNITED STATES MARKET AS AN EFFECTIVE 
BARGAINING TOOL 


By access to New York and Los Angeles, one foreign airline, the Scandi- 
navian Airline System, has access to more people in those cities alone, 
totaling 18,747,500, than the population of the 3 Scandinavian countries— 
Norway, Sweden, and Denmark—which totals only 14,920,000. 


In the German agreement that country was given rights to serve five 
United States cities—Boston, New York, Philadelphia, Chicago, and either 
San Francisco or Los Angeles. In exchange, United States carriers were 
authorized to serve five German cities—Frankfurt, Dusseldorf-Cologne-Bonn 
area (served through a single airport), Hamburg, Stuttgart, and Munich. 
The metropolitan area of New York alone has a population of 13 million— 
almost 3 times the combined population, 4,641,844, of all the German cities 
which United States air carriers would be authorized to serve. The com- 
bined population of the metropolitan areas of the 5 United States cities 
which the German carrier is authorized to serve is approximately 29 million 
—a ratio of about 6 to 1 in relation to the 5 German cities, discounting the 
infinitely greater travel potential interest in the United States cities in 
question. 


Of the United States population, more travel internationally by air than 
do the people in any other country. In fiscal year 1955 there were 1,503,107 
of our citizens who traveled abroad (not including Canada and Mexico) by 
air. The importance of this market can be measured by the share it is of 
the total international air transport market. In 1954 there were a total of 
8 billion revenue passenger-miles flown in international air transportation 
and of that number 4 billion, or one-half of the world total, were between 
points in the United States and foreign points. 


The United States market is so great that foreign airlines need not 
rely on their own citizens as travelers; more than half of the passengers 
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carried by the foreign-flag lines into or out of the United States in 1954 
were United States citizens. 

The airlines derived several conclusions from these facts. First, they 
contended that an equitable exchange does not require an exchange of an 
American city for each foreign city granted to a United States airline. They 
contend that a proper evaluation of the right to serve a leading United 
States city and the United States market generally (access to which is 
provided by service to 1 of the 5 leading cities) gives the foreign carrier 
far more than the United States gains from access to any number of cities 
in most foreign countries. Thus, rights to New York give a foreign carrier 
access to the largest single market in world air transportation. In 1954 
this market generated 9,244,157 domestic and international passengers, 

No other city in the world matches the present and potential air trans- 
port volume of New York. The largest traffic centers outside of the United 
States are London, Paris, and Rome, which in 1954 generated 2,242,598, 
1,638,469, and 913,074 international and domestic air passengers respec- 
tively. 

Comparable markets in the United States are Miami, the 6th ranking 
United States city with 2,536,599 international and domestic passengers in 
1954; Atlanta, 8th ranking with 1,707,936; and Kansas City, 15th ranking 
with 923,080 passengers. No airline would consider trading New York for 
1 of these 3 cities. Yet such is the disparity of economic benefits between 
United States and foreign cities that granting Chicago, Los Angeles, or 
Washington to a foreign airline to obtain rights at a foreign city would be 
the equivalent of trading one of our smaller cities for New York. 

The Civil Aeronautics Board, on the other hand, argued that such valua- 
tion was not persuasive with foreign governments because the value of 
the United States market cannot be measured in a vacuum; it is valuable 
only as Americans travel to foreign countries. The Board said in effect that 
the foreign cities are an inseparable ingredient of the very value we claim; 
unless an American has some place to go, there is no market to serve. Since 
foreigners control the foreign city, they have equal claim to the value of 
the United States market. 

This argument overlooks, we believe, the value of the analysis in bar- 
gaining for second and third cities in the foreign country. Once the foreign 
airline operates to one United States city, such as New York, a flow is 
established. It is that flow out from New York alone which is so great a 
value that the foreign state should offer United States carriers access to a 
second city in its homeland to attempt, even in limited measure, to match 
the American grant. 

We are disappointed that, at least in the presentation thus far made 
and from the fact that many of the route exchanges gave an additional 
United States city for rights to each foreign city granted to the United States, 
there was no indication that the CAB prepared such evaluations, or used 
them as bargaining weights in seeking United States air transport rights. 

The airlines contended further that there was inadequate valuation of 
the “beyond rights” obtained by a European carrier, in both directions, 
when it is given access to the United States market. This, too, is part of 
the highly prized United States market. European carriers by virtue of 
their geographic location gain the opportunity to carry American travelers 
not only to their home country in Europe but to and from many countries 
both intermediate to and beyond their home country. 

The exchange made between the United States and Germany illustrates 
the problem. The United States carriers were given rights to operate 
“beyond” Germany to points in the Near and Far East. The question in 
issue in this negotiation, as in several others, was whether the grant of 
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“peyond” rights to the German carrier to serve South America was neces- 
sary or equitable. To evaluate the arguments, pro and con, of this contro- 
versy it is necessary first to review certain aspects of international air 
transport routes and the geographic and economic position of the United 
States in relation to other countries. 


The primary justification for the operation of an airline between Ger- 
many and the United States is to serve the Germans who wish to come to 
the United States and the Americans who wish to go to Germany. This is 
the traffic to which both our own and the German carriers can lay some 
prior claim. Fortunately for the German carrier, however, by extending its 
operations—and it needs no approval from the United States to do so— 
beyond Germany to Scandinavia, Switzerland, Italy, Greece, Turkey, Pakis- 
tan, India, and Siam, and elsewhere, it can also offer, and will if it follows 
the merchandising practices and enterprise of other European carriers, to 
the American public a service to the latter places. In spite of the fact that 
the traffic between the United States and Austria is traffic to which Austrian 
and American operators should have the first claim, the geography of Europe 
permits the German airline to offer substantially as good service as either 
of the operators of the two countries primarily concerned. The net result 
is that the already great value to the German airline of serving the New 
York area is enhanced enormously by its ability to carry United States 
travelers to countries beyond Germany. 

This benefit of operating to the United States consists of access to two 
flows of traffic. It consists of the traffic between the United States and 
points intermediate to Germany and also the traffic between the United 
States and points beyond Germany. Nor is it limited to German airlines. 
This valuable privilege of carrying traffic to other than their home country 
applies to all of the major European airlines. 

The airlines contend that this result to foreign carriers is an economic 
gain derived from operating to the United States which should be used in 
the negotiations as any other bargaining value to protect or advance United 
States air transport interests. 

Due to lack of complete traffic data, inasmuch as foreign carriers do not 
report the true origin and destination of traffic carried on their services in 
and out of the United States, there is no exact means of measuring “beyond 
rights” granted to the United States carriers. Conversely, it is not com- 
pletely feasible to evaluate rights obtained by a foreign carrier for partici- 
pation in traffic moving between the United States and points beyond the 
homeland of the carrier. These rights are commonly referred to as “fifth 
freedom privileges.” These is no doubt the revenue derived from a passenger 
traveling between the United States and India is greater than that obtained 
from a passenger traveling between Holland and India. However, there was 
agreement among the carriers that these “fifth freedom privileres” represent 
a very important right and one that the United States should ecntinue to 
obtain for its airlines. 

Based on the United States carriers’ reports to the CAB for the months 
of March and September 1954, the following estimates were introduced at 
the hearings to demonstrate the value to foreign-flag airlines of carrving 
traffic to other than their home countries (normally referred to as third- 
country traffic) is enormously greater than the rights which American-flag 
carriers obtain when they receive permission to land in a city of one of those 
European countries. The number of travelers from a country such as 
Holland, Denmark, or Israel to points farther east is far smaller than the 
number in the United States to these points. Thus, the number of travelers 
between Germany and India in 1954 was 826 but the number between the 
United States and India was 9,680. Furthermore, the greater value to the 
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foreign carrier from serving the United States is indicated by the value 
of the revenue to the airline. When the American-flag airline picks up a 
passenger in Paris going to Rome, the revenue earned is far smaller than 
when the Italian airline picks up a passenger in New York destined to Paris, 
or the French line a New York-Rome passenger. The fare the American-flag 
carrier will earn from the transportation from Paris to Rome equals $53.20, 
whereas the fare the Italian carrier will earn per passenger equals $310. In 
order for the American carrier to earn as much from the Paris-Rome market 
as the Italian earns from the New York-Paris market, he must carry more 
than five times the number of passengers as does the Italian airline. Due 
to the geographic location of the United States, this country does not have 
parallel or compensatory opportunities. 

This disparity between the United States and German airline operators 
by virtue of their respective geographic location was illustrated as follows: 
By being able to operate between Germany and India, the United States 
carriers may compete for only 826 German tourists to India; but the German 
carrier’s access to the United States permits it to compete for 9,680 United 
States-India travelers. Putting this in dollars, the German carrier is given 
a right to compete in the United States-India market of some $13,500,000, 
whereas the United States carrier receives only a right to compete in the 
Germany-India market valued at $694,000. On this basis, one is worth about 
19 times the other. In a similar vein, Germany-Beirut traffic carried by 
United States airlines earned $78,600 a year; but United States-Beirut 
traffic carried by the United States carriers alone earned $1,300,000 a vear, 
while the amount of traffic carried only by United States carriers between 
the United States and selected third countries—which would be third- 
country traffic for Germany, and for which the German airline could com- 
pete—was nearly $82 million a year. This $82 million carriage. of course, 
represented only a part of the market between such points available to the 
Germans. It can be seen how important geography was to the creation of 
this marked disparity. 

The above gives some further indication of the potential traffic values 
available to the German airline under the new agreement, but estimates 
were also submitted of the advantages already being enjoyed by European 
airlines which are operating between the United States and points inter- 
mediate to and beyond their homeland. These estimates show those airlines 
gain $33 million from this third-country traffic to and from the United States 
contrasted with $12,916,000 earned by the United States carriers from 
traffic carried between those foreign countries and third countries. 


Comparison of estimated third-country passenger traffic carried by selected 
foreign-flag and United States-flag carriers over the North Atlantic, 


year 1953 
Secured by 
United States 
Secured by for- carriers from 
eign carriers homeland of 
from the foreign carrier 
Carrier United States indicated 
KLM $9,273,000 $ 53,000 
SAS 7,839,000 105,000 
Sabena 5,150,000 100,600 
BOAC 3,408,000 2,892,000 
Air France 1 4,826,000 3,911,000 
Swissair 2,526,000 753,000 


1JIncludes New York-Mexico City 1954 figures. 
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A further indication of the value placed by a foreign airline on the air 
travel market between the United States and third countries is the adver- 
tising they support in such countries. The attached examples of ads placed 
in United States newspapers by foreign carriers illustrate the efforts they 
make to carry this fifth freedom traffic. (See appendix.) 

It is illustrated further by the extracts from pamphlets used by KLM 
(the Dutch airline) to persuade residents of Houston and Los Angeles of 
their geographic proximity—not to Amsterdam, but to all the European 
metropolitan areas KLM serves. 


It seems clear to us from the testimony presented that our generosity 
has curtailed United States participation in major markets of international 
travel. In the transatlantic travel market, for example, which represents 
more than 55 percent of all international travel to and from the United 
States (excluding transborder travel), United States-flag carriers hauled 
only 51 percent of this traffic in 1954 as compared with 83 percent in 1946. 
The fact that more than 70 percent of all travelers to and from the United 
States are United States residents emphasizes the significance of this 
situation. Furthermore, this deals with the past, and does not reflect the 
impact of partially implemented or unimplemented route grants, such as 
those to Germany. 


VI. CONCLUSIONS AND RECOMMENDATIONS 
A. General observations 


There is no desire on our part to see the United States unfairly or 
artificially restrict the growth of our foreign-flag competitors, large or 
small, providing they are engaged in traffic recognized as primary under 
the worldwide system of agreements into which the United States has 
freely and generously entered. They are to be respected and allowed to 
share in a prosperous international airline industry. Under the system of 
regulated competition recognized for over a decade in these many agree- 
ments, they can prosper in relation to the volume of traffic between their 
country and ours. Indeed, many of them are extremely formidable competi- 
tors, not only because of their inherent ability but because of their low 
wage rates and the support accorded them by their respective governments. 

However, no foreign-flag airline competitor to the United States-flag 
carriers should be allowed to prosper at the expense of the United States 
by engaging traffic to which it does not have a primary entitlement. The 
United States has a legal and moral right to regulate competition of this 
variety, and such action cannot be considered as contrary to the general 
principle of liberality in international trade to which the United States 
properly adheres. The United States, as the leader of the free world, has 
a duty both to itself and to others to maintain a strong international air 
transport system, and at reasonable cost to the taxpayers. Under the Ameri- 
can system, this should be accomplished by private enterprise companies 
which pay salaries and wages commensurate with the American standard 
of living. 

It would be no contribution to the welfare of the free world, and certainly 
not to the welfare of the people of the United States, if America’s inter- 
national air transport system were to follow the deplorable downward path 
of the United States-flag maritime industry. A sound basis for avoiding 
such a catastrophe has existed since 1938 in the Civil Aeronautics Act, and 
since 1946 in the so-called Bermuda-type bilateral air transport agreements. 
It is only necessary to apply these two resources in accordance with their 
basic principles and in the light of the economic realities which will con- 
front us over the next decade. Nothing fundamental needs to be changed, 
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but the policy direction, and the day-to-day decisions of those responsible 
for handling these matters in our Government, need to be sharply reoriented, 
If they are not, United States-flag carriers’ now declining participation in 
the world air market will continue. We have tended to bargain away too 
frivolously the value of the United States market; this poor bargaining has 
resulted in the loss of American dollars to American-flag carriers. This 
criticism is not chauvinistic; it is based upon just plain good business sense. 


B. Specific recommendations 


1. The committee has not found any occasion to criticize the Bermuda 
principles. The United States is committed to the Bermuda principles; the 
airlines endorse them; and no feasible substitute has been suggested either 
in the committee or subcommittee hearings. 

2. Having committed itself to the Bermuda principles, the United States 
should see to it that they are enforced with respect to the operations of 
foreign carriers, consonant with the discussions in the body of the report. 

8. The United States should not make route grants which cannot eco 
nomically be operated without violating Bermuda capacity principles. 

4. The record before the committee pointed up the inadequacy of prepa- 
ration for the German negotiations, and the great necessity for careful, 
thorough preparation and use of economic data in the future. 

5. Under the Civil Aeronautics Act, the CAB is the agency of Govern- 
ment vested with the responsibility to develop an air transportation system 
properly adapted to the present and future need of the foreign commerce of 
the United States. This requires the Board to assert fully its responsibility 
as the principal aviation adviser to the executive branch of the Government 
on international air agreements. 

6. Many of the inadequacies of the German agreement, we believe, result 
from the failure of the Government to confer with and to allow sufficient 
participation by representatives of the airline industry. It is important 
that our Government avail itself of the expert assistance within the air 
transport industry. The committee recommends the following principles 
for Government consultation with United States air carriers in connection 
with air transport negotiations: 

(a) Interested carriers should be advised by the Government prior 
to any discussions with respect to negotiations for air transport agree- 
ments. 

(b) Full and complete opportunity for discussion between interested 
carriers, on the one hand, and the Government, on the other, should 
precede any formal negotiations respecting air transport agreements. 

(c) Prior to any discussions with foreign countries respecting air 
transport agreements, representatives of all interested carriers should 
consult fully with United States Government representatives. 

(d) Prior to the formal negotiations on air transport agreements, 
a representative of interested carriers should be made a duly accredited 
member of any delegation appointed to negotiate such agreements. 
As a duly credited official representative of the delegation, a carrier 
representative should be included not only in all negotiating sessions 
but also in all United States delegation meetings, and be given a fair 
and reasonable opportunity to consult with his principals before any 
ultimate decision is made. 

(e) Also, throughout the negotiations, the interested carrier repre- 
sentative should be consulted. We cannot emphasize too strongly our 
view of the necessity of our Government’s securing the benefit of the 
comment of such representatives at every stage of the negotiation. 
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7. Based upon the hearings to date and additional data studies by the 
committee, it appears that the German route exchange is economically 
unsound. In the absence of a satisfactory renegotiation, the Government 
should insist upon performance of the basic principles of the agreement 
and make full use of the agreed rights to consultation under article 12, or 
even termination under article 16 if abuses develop. 

8. The Department of State should create appropriate and adequate 
facilities to handle the negotiation of air transport agreements and con- 
sultations under them. This undertaking by the Department of State should 
result in the creation of posts of rank and responsibility commensurate 
with those of foreign governments, and qualified Foreign Service officers 
should be selected to fill them. With the development of international 
aviation, it seems clear that it would be necessary to have several persons, 
some able to travel abroad and some to remain in Washington, to cope with 
the many negotiations and consultations which will be required in this field. 

The subcommittee should continue to function in order (1) to observe 
the development by the Government of a procedure for working with the 
carriers; (2) to insure that such procedure is satisfactory; and (3) to 
watch the formulation of an effective program for enforcement of the Ber- 
muda principles—all in all, so that we can be certain, at this important 
transitional stage, of the maintenance of the deserved preeminence of the 
United States in world air transport. 





JUDICIAL AND REGULATORY DECISIONS 


MUTUALLY EXCLUSIVE AIR ROUTE APPLICATION HEARINGS: 
PROCEDURAL STRINGENCY 


NE of the main functions of the Civil Aeronautics Board! is the certi- 

fication of new air routes.2 All applications for routes are given a 
hearing before this agency.* As our national aviation transportation system 
expands and progresses, the Board has found itself deluged with a flood of 
these applications, yet it is capable of hearing only a limited number. As 
a result, there is an ever increasing backlog of applications waiting to be 
heard. In order to reduce this accumulation, the development of a more 
efficient and streamlined system of hearings is required. However, in 
attempting to develop such a system, care must be taken to avoid the possi- 
bility of encroachment on the applicant’s right to a fair hearing. 

This problem of increasing the number of applications considered while, 
at the same time, according the applicant a full and fair hearing is particu- 
larly vexing when the Board is faced with two or more air route applications 
which seek to serve a route capable of supporting only one, thus making the 
applications mutually exclusive.6 A recent case, Delta Air Lines Inc. v. 
Civil Aeronautics Board,® presents this problem. 


1 Hereafter referred to as CAB. 

2“No air carrier shall engage in any air transportation unless there is in 
force a certificate issued by the CAB authorizing such carrier to engage in such 
transportation. .. .” 52 Stat. 987 (1938), 49 U.S.C. § 481(a) (1952). 

3“... Such application shall be set for public hearing. . . .” 52 Stat. 987 
(1938), 49 U.S.C. § 481(c) (1952). 

4In March, 1954, 650 applications were waiting a hearing. In March, 1955, a 
backlog of 850 had accumulated; a net increase of 200. Pfeiffer, Shortening The 
Record in CAB Proceedings Through Elimination of Unnecessary And Hazardous 
Cross Examination, 22 J. Air. L. & Com. 286 n. 1, 2 (1955). 

5 An air route is exclusive (and applicaticns with regard to that route are 
mutually exclusive) when there is not sufficient demand for service at the time 
the applications are being considered, to support more than one air line. North- 
west Airlines v. CAB, 194 F. 2d 339, 334 (D.C. Cir. 1951). 

6228 F. 2d 17 (D.C. Cir. 1955). 
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In that case, Eastern Air Lines applied to the CAB for modification of 
its St. Louis-New York Routes. In the same application, additional route 
segments of a north-south nature were sought between Cincinnati and 
Memphis. Shortly thereafter, Delta Air Lines, basically a north-south 
carrier with operations between New Orleans and Detroit, applied for 
modifications to its certificate. These modified routes would also include 
service between Cincinnati and Memphis. Delta alleged that the traffic 
between the two cities would support one carrier only, and that the appli- 
cations were, therefore, mutually exclusive. Since the applications were of 
that nature, Delta requested a consolidation of the hearings. 

In response to Delta’s request for consolidation, the CAB, without hold- 
ing a hearing on the question of mutual exclusivity, ruled that, because of 
differences in the scope of the two applications, the broad implications of 
the two proposals differed so much as to preclude mutual exclusivity.’ In 
addition, the Board felt that consolidation of the applications into one hear- 
ing would cause unduly expanded issues and delayed decisions.’ As a result, 
the application for consolidation was denied. However, it was indicated that 
Delta would be permitted to intervene in the hearing on Eastern’s applica- 
tion for the purpose of trying to prove mutual exclusivity.® 

Delta’s petition for a stay of the proceedings on Eastern’s application, 
pending review of the Board’s denial of consolidation, was granted by the 
United States Court of Appeals for the District of Columbia Circuit, with 
respect to those segments of the application alleged to be mutually exclu- 
sive.1° The court said that if a claim of mutual exclusivity is not frivolous 
or insubstantial, a decision on that issue without a hearing is not satisfac- 
tory.11 Setting forth the types of procedure required when mutual exclu- 
sivity is involved, the court held that where mutual exclusivity exists as an 
established economic fact, all conflicting applicants must be heard in one 
consolidated, comparative hearing.!2 However, where mutual exclusivity is 
merely alleged and not clearly evident, the court felt that a comparative 
hearing need not be held initially. The exact procedure in such cases of 
alleged mutual exclusivity is left to the discretion of the CAB;18 thus, the 








7The CAB felt that the extent of identical route segments requested in both 
applications was so small as to present no considerable conflict of economic inter- 
ests. 1A CCH Aviation Law Rep. 21,931 (1956). 

8 The Board undoubtedly feels that in a case such as this, with only a small 
segment of each of the two applications overlapping, a consolidated hearing embrac- 
ing the entire area of both applications would most likely result in quibbling and 
bickering over many points on which there are no real conflicts. Hearing the two 
applications separately would eliminate the greater part of this, and thus result 
in speedier hearings for both parties. 

® As one whose interests are liable to be offered by the proceedings on Eastern‘s 
application, Delta is entitled to intervene in that proceeding, subject to certain 
restrictions. 14 C.F.R. §§ 302.15, 302.14 (1952). 

10 Under the impression that the Board was going to dispose of the mutual 
exclusivity issue before hearing the merits of Eastern’s application, the court 
initially refused Delta’s request for a stay. Subsequently, upon being apprised of 
the Board’s true intent, the stay was granted by the court. Delta Air Lines, Ine. v. 
CAB, 228 F. 2d 17, 22 (D.C. Cir. 1955). 

11The CAB had rejected the claim of mutual exclusivity without holding a 
hearing. 

12 The term “comparative hearing” refers to a procedure in which the parties 
are heard concurrently, with each accorded the rights to cross examination, oral 
argument, and rebuttal. 

13“The agency has a choice of procedure when two applications are alleged 
to be mutually exclusive. It may, for example, (1) set for hearing and thereupon 
decide the issue of exclusivity as a separate preliminary issue; (2) proceed to a 
comparative hearing ... without further ado; or (3) set for hearing and thereafter 
decide the merits of the two applications and also the issue of exclusivity.” Delta 
Air Lines, Inc. v. CAB, 228 F. 2d 17, (D.C. Cir. 1955). 
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Board may, at its discretion, hold a preliminary hearing to determine the 
mutual exclusivity issue. However, regardless of the procedure chosen to 
resolve this question, no separate hearings on the merits of the respective 
applications may be held until the issue is settled. For if the issue is 
resolved affirmatively and mutual exclusivity is established, a consolidated, 
comparative hearing would be required. Only if mutual exclusivity is found 
not to exist may separate hearings be held. 

In arriving at the conclusion that mutually exclusive applications, defi- 
nitely established as such, must be given a comparative hearing, the court 
relied on the case of Ashbacker Radio Co. v. FCC,'* in which it was held 


“, .. that where two bona fide applications are mutually exclusive, the 
grant of one without a hearing to both deprives the loser of the opportunity 
which Congress chose to give him,’ 

Subsequently, the CAB disposed of the two applications in accordance 
with the holding of the court,!® even though it disagreed with the D. C. 
Circuit’s interpretation of the Ashbacker decision.'1* The CAB attributed 
a strict construction to the exact language of the holding. The Board’s 
interpretation would require only a concurrent consideration of all mutually 
exclusive applications before a grant is made, The hearing itself would not 
have to be of a comparative nature.18 Thus, there are two conflicting inter- 
pretations of the Ashbacker doctrine, each with its own advocates.! 

The variously interpreted2° holding of the United States Supreme Court 
in the Ashbacker case was based on the Court’s desire to assure the appli- 
cant a full and fair hearing.?1 In Ashbacker the aggrieved party had re- 
ceived a hearing, but it was not held until after the other mutually exclusive 
application had been granted.22 The Court felt that such a procedure 
deprived the losing applicant of an effective opportunity to be heard, which 
Congress had accorded him. The applicant was entitled to a genuine hear- 





14 326 U.S. 327 (1945). In this case, two parties applied to the FCC for the 
same broadcasting frequency. Since two radio stations operating on the same 
frequency would have interfered with each other’s broadcasts, their applications 
were mutually exclusive as an established fact. The FCC granted one application, 
and then, for the first time, set the other for hearing, as it was required to do by 
statute before the application could be finally denied. 

15 Jd, at 333. 

16Due to severance of the non-conflicting east-west portions of Eastern’s 
application, and because of a voluntary withdrawal by Eastern of a large portion 
of its previously conflicting segment, the overlapping of the two applications was 
so slight, in the eyes of the CAB, as to constitute no substantial conflict of economic 
interests. Since the claim of mutual exclusivity was now insubstantial, a consoli- 
dated hearing on that issue was no longer required, and the Board moved the court 
to vacate the previously imposed stay. 1A CCH Aviation Law Rep. 21,931 (1956). 

17 The firmness of the CAB’s conviction is evidenced by their statement that 
before they accept the view of the D. C. Circuit as the final word, they will pursue 
the issue until all avenues for the review of its validity have been exhausted. 1A 
CCH Aviation Law Rep. 21,931 (1956). 

18 Under the interpretation of the D. C. Court of Appeals, the proceeding would 
have to be of a comparative nature. 

19 The D. C. Circuit has espoused its interpretation previously with regard to 
radio applications. Radio Cincinnati v. FCC. 177 F. 2d 92 (D.C. Cir. 1949); see 
Kentucky Broadcasting Corp. v. FCC, 174 F. 2d 38 (D.C. Cir. 1949). The CAB’s 
interpretation is also followed by the 9th Circuit. Western Air Lines v. CAB, 184 
F, 2d 545 (9th Cir. 1950). 

20 Justice Frankfurter, in his dissent in the Ashbacker case, was under the 
impression that the majority ruling required all mutually exclusive applications 
a be heard concurrently. See Ashbacker Radio Co. v. FCC, 326 U.S. 327, 335 

945). 

21 Ashbacker Radio Co. was entitled to a hearing by virtue of 48 Stat. 1085 
(1984), 47 U.S.C. § 309(b) (1952), which provides a hearing for any applicant 
on whom the Commission has not reached a favorable decision. 

22In such a case the applicant finds himself, for all practical purposes, in the 
unenviable position of trying to displace an established licensee. 
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ing, full and fair. What he received had the outward appearance of a 
hearing, but it was substantially defective in both form and substance. 
Once the fairness aspect is recognized as the motivating factor behind 
the Ashbacker decision and the flexibility with which such a criterion can 
be implemented is perceived, it is no wonder that the holding has been 
subject to such a variety of interpretations. The Court did not explicitly 
spell out what would constitute a fair hearing, probably because what would 
constitute a fair hearing in one case might, under another set of circum- 
stances, be a violation of the statutory rights of the parties.23 As a result, 
the procedure appropriate for each case must be individually determined. 


Generally, if Congress itself has not set up the precise form to be fol- 
lowed in quasi-judicial hearings before an administrative tribunal, the 
procedure is left to the discretion of the administrative agency. So long 
as no interest, private or public, is violated by the procedure promulgated 
by the agency, the parties are not aggrieved and have no cause for appeal 
to a court of review.?4 A fair hearing before an administrative tribunal 
requires that each party have the reasonable opportunity to know the claims 
of the other party and to contest them.25 Moreover, when the hearing con- 
cerns parties with opposing interests, this doctrine has been interpreted as 
requiring the presence of all parties at all hearings, with the opportunity to 
introduce evidence and cross examine witnesses,?° that is, a trial-type or 
adversary proceeding. More specifically, utilization of the trial-type hearing 
would seem to be required when a dispute arises with respect to facts which 
peculiarly relate to particular parties, their past conduct, or their circum- 
stances, business, or property.?? 

When several carriers apply for a route, the economic aspects of which 
are such that profitable operation is possible only if use of the route is 
limited to one party, the applicant desiring certification must prove that 
granting his certificate will best serve the public interest.28 In so doing 
he must vie with the other applicants, all of whom will try to show that 
they, themselves, can best serve the public interest. Data will be presented 
regarding the particular parties, their past conduct, their circumstances, 
business and property.?® Each applicant for the exclusive route will also 
be opposing the application of all other carriers.2° This undoubtedly will 


23 FCC v. W. J. R., 387 U.S. 265 (1949). 

24 FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1939). 

25 Morgan v. United States, 304 U.S. 1 (1938). 

26 Brotherhood of Railroad Trainmen v. Swan, 214 F. 2d 56 (7th Cir. 1954). 

27 Davis, The Requirement of Opportunity To Be Heard in the Administrative 
Process, 51 Yale L. J. 1093 (1942). In this article, Professor Davis discusses a 
variety of procedural devices which can be used in administrative hearings. He 
concludes that all are practicable and appropriate under the proper circumstances. 
He would reserve the trial-type procedure for those instances where a dispute 
arises concerning facts which peculiarly relate to particular parties, their past 
conduct, or their circumstances, business or property. Under such circumstances, 
a trial-type proceeding would seem necessary in order to preserve the right of the 
parties to a fair hearing. 

28 The publie interest requires that the route be served by the carrier who, 
among other things, is most fit, willing and able. CAB v. State Airlines, 338 U.S. 
572 (1950). See also 52 Stat. 987 (1938), 49 U.S.C. § 481(d) (1952). 

29 In order to prove fitness, willingness, and ability the carrier-applicant must 
show (1) a proper organizational basis for the conduct of air transportation; (2) 
a plan for the conduct of the service, made by competent personnel; and (3) ade- 
quate financial resources. Braniff Airways, Inc. v. CAB, 47 F. 2d 152 (D.C. Cir. 
1945). 

30 Competing applicants for mutually exclusive air routes are allowed to show 
that the others are not fit and able to serve as a carrier on that route. The purpose 
of this is to give the hearing tribunal the advantage of all available information, 
both good and bad, as a basis for its selection of the applicant best qualified to 
serve the public interest. CAB v. State Airlines, 338 U.S. 572 (1950). 
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lead to disputes with regard to facts pertinent to the business property, etc. 
of the particular parties. When this type of situation exists, a trial-type or 
adversary proceeding is necessary in order to provide a full and fair hearing 
for parties whose applications are mutually exclusive. The comparative 
hearing, which is advocated by the D. C. Circuit, satisfies the adversary 
proceeding requirement and assures the applicant of a fair hearing. 


However, in addition to fairness considerations, there is another factor 
to be taken into account when formulating procedures for mutually exclu- 
sive air route application hearings. This factor, which is vigorously 
advocated by the CAB, is expedition. Since savings of time, money and 
effort further the public interest, the Board feels that they are of para- 
mount importance in any disposition made with respect to air route appli- 
cations.31 


The CAB advocates a procedure which, it feels, combines a method for 
expeditious handling of applications with one which provides the greatest 
fairness which can be achieved.*2 Such a procedure consists of separate 
hearings for the two applicants, coupled with intervention rights for inter- 
ested parties,33 followed by a concurrent consideration of the findings of 
the respective hearing examiners by the Board. In following this proce- 
dure,?4 an applicant for a mutually exclusive route would intervene in the 
hearing on the merits of the other application for the purpose of cross- 
examination, introduction of pertinent evidence, and rebuttal, and then 
present affirmative arguments with regard to his own application in a 
separate hearing. 

Such a procedure satisfies the adversary proceeding criterion, and, the 
CAB contends, provides a more expeditious hearing than the comparative 
proceeding. In a comparative hearing, embracing the entire area of both 
applications, quibbling and bickering will most likely occur with respect 
to many points concerning which there are no real conflicts. But in the 
intervention proceeding, the intervenor is restricted to matters in which he 
has an interest. The scope and length of his intervention are limited in 
order to avoid delay and complexity.?> The result is a hearing which accom- 
plishes a saving of much time, money, and effort when compared with that 
expended in the comparative proceeding. 


However, in utilizing the intervention proceeding, there is the possibility 
that when there is a large area of conflict—which would require a corre- 
spondingly large scope of intervention—the restrictions and limitations 
imposed for the sake of convenience and speed may be exercised to such an 
extent that the fullness and fairness of the hearing are curtailed. In such 
a case, although the applicant is accorded what appears to be an adversary 








31The CAB must dispose of air route applications in a manner which best 
serves the public interest. CAB v. State Airlines, Inc., 338 U.S. 572 (1950). 

32“The (CAB) is... cognizant of its duty to accord adequate protection to 
private rights in the process of vindicating the public interest, and we have... 
attempted to strike an appropriate balance between the two.” 1A CCH Aviation 
Law Rep. 21,931 (1956). 

33 Under the CAB regulations any person with a property or financial interest 
that is to be affected by a proceeding of the Board may intervene in the proceeding 
and become a party therein, so long as intervention does not unduly broaden the 
issues or delay the proceedings. Furthermore, he may not intervene if the affected 
interest has been otherwise represented in the proceeding or is capable of adequate 
protection elsewhere. 14 C.F.R. § 302.15 (1952). In those cases where intervention 
May cause undue delay or complexity, the scope of intervention is subject to the 
discretion of the hearing examiner. 14 C.F.R. § 302.14 (1952). 

34 Advocated in 64 Harv. L. Rev. 1189 (1951). 

3514 C.F.R. § 302.15(b) (7) (1952). 
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proceeding, he receives a hearing which, so far as fullness and fairness are 
concerned, is inferior to the comparative proceeding.®¢ Fairness, however, 
may not be sacrificed to expediency,** although some sacrifice of convenience 
may be necessary in order to achieve fairness. In hearing applications 
with varying degrees of mutual exclusivity,?% the hearing procedure utilized 
may depend on the area of conflict between the parties. 

Air route applications whose conflicting portions are merely minute 
segments of the overall routes may be handled in intervention proceedings, 
Of course, when severance is feasible, the mutually exclusive portions can 
be severed for a consolidated hearing and the remaining portions heard in 
separate hearings, without intervention. However, if the mutually exclu- 
sive portion is so intertwined with the non-conflicting portions of the appli- 
cation that severance is impossible, intervention would satisfy the fairness 
criterion. When the conflicting segments are but minute portions of the 
applications, any possible loss in fullness and fairness which might result 
from holding an intervention proceeding rather than a comparative hearing 
is more than offset by the speed with which the applications can be proc- 
essed and the routes granted. In such a case it would be more unfair to the 
applicant to subject his whole application to the quibbling and bickering 
of a comparative hearing, with its resultant delay, than to subject a minute 
portion of that application to the restrictions and limitations of interven- 
tion, Therefore, when the mutually exclusive portions of the application are 
so small that it would clearly be a disadvantage to subject the whole appli- 
cation to a comparative hearing, the intervention proceeding is the required 
procedure. 

As the area of mutual exclusivity increases, the conflicting interests of 
the applicants likewise grow. As the scope of intervention widens, the 
possibility of a curtailment of fullness and fairness increases. At the 
same time, the speed with which the applications can be processed decreases. 
Ultimately, in cases where the two applications are mutually exclusive in 
their entirety, the intervenor will be intervening on virutally every issue, 
and the intervention proceeding will no longer be useful. In addition, due 
to the restrictions and limitations which might be imposed upon the inter- 
venor, the hearing he would receive may be neither as full nor as fair as 
that received by a participant in the comparative proceeding. Therefore, 
in cases of full mutual exclusivity, the comparative hearing is the required 
procedure. 

Somewhere in between complete mutual exclusivity and minute mutual 
exclusivity there are applications whose areas of conflict are of such size 
that the minor possibility of loss of fullness and fairness, occasioned by 
foregoing the comparative hearing, is still not clearly offset by the dimin- 
ished advantages of an intervention proceeding at this stage. An area of 
conflict of this size represents the procedural transition point. 

Therefore, the procedure evolved for an application in which the conflict- 
ing area is neither minute nor complete should depend upon which side of 
the transition point it falls. Thus, in order to ascertain the procedure for 

36 Sines the ceunledions wilh: not allow unrestricted intervention, in aie to 
assure himself the opportunity to offer evidence and to render cross examination 
as a matter of right, the intervenor, himself, may limit and restrict the issues— 
issues which would be fully discussed and heard in a comparative hearing. 

37“, |. the right to such a [fair] hearing is one of the rudiments of fair play 
assured ‘to. every litigant ...as a minimal requirement. There can be no com- 
promise on the footing of convenience or expediency or because of a natural desire 
to be rid of harassing delay .. .”” Ohio Bell Telephone v. Public Utilities Com- 
mission, 301 U.S. 292, 304, (1937). 

88 Mutually exclusive air route applications may be identical in their entirety, 
but such a situation seldom exists. More frequently, only segments of each overlap 
and are mutually exclusive. 
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each individual transition case, an initial determination of the transition 
point is required. 

This transition point, however, appears to be virtually incapable of exact 
determination. Its locus depends upon the comparative weight given to the 
factors of fairness and convenience. The weight accorded each factor must 
of necessity, be an estimate.39 As such, each estimate would tend to be 
arbitrary, and, for the same case, it is doubtful whether any two estimates 
would be identical, Consequently, there is such a possibility of inaccuracy in 
this determination, that it is submitted that a more definite rule should be 
established. 


Since it is impracticable to ascertain the optimum procedure for each 
individual transition case, all cases of mutual exclusivity which qualify as 
transition cases should be heard in a proceeding which would provide the 
optimum in fairness on an overall basis. The procedure which provides the 
optimum in fairness on an overall basis is the comparative hearing. The 
possible undue delay? in processing which may result from using the com- 
parative proceeding, rather than the intervention proceeding, can be mini- 
mized by some judicious hatchet-work at the outset of the proceeding.?! 
On the other hand, the possible undue loss of fullness and fairness#2 which 
may occur from utilization of the intervention proceeding cannot be com- 
pensated. 

Therefore, except in cases where mutual exclusivity involves what is 
clearly only a minute segment of the application, all applications which are 
of a mutually exclusive nature should be heard in a comparative proceeding. 
In so doing, a workable system achieving the ultimate that is practicable 
in expedition and fairness will be provided. 








39 The differentials in fairness and convenience which actually prevail could 
only be determined by conducting a hearing of each type on the same conflicting 
applications and then comparing the results. 

40“Undue delay” is delay in processing which is not compensated by the 
increase in fullness and fairness which the comparative hearing provides. 

41 Certain route segments in the conflicting applications have no substantial 
bearing on the exclusivity issue since these segments are not of a conflicting nature. 
These segments are oftentimes severable from those which are of an exclusive 
nature and can be considered separately. Furthermore, amendment of applications 
by carriers in order to eliminate conflict is possible once the applicants are apprised 
by the Board of the exclusivity issue. 

42 “Undue loss” is a loss of fullness and fairness which is not eompensated by 
the increased speed with which the application is processed in an intervention 
proceeding. 




















